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Improving Bankruptcy Practice Conditions 
REPORT of the ¢ 
ment of Bankruptcy 
idelphia last January 
the Federal Judicial Coun- 


onference on the Improve- 
(Administration, held in 
and participated in by 
mittees representing 
Association, the Commercial 
League of America, and the National Associ- 
of Credit Men, has been made to Chief Jus- 
Taft as the head of the Federal Judicial Coun- 


the American Bar 


This report, with its various recommendations, 
fruits of the movement begun 


bank- 


resents the first 
1923 for improvement of conditions in 
ptcy practice. 
At the Minneapolli 
Association in that year, Mr. Thomas Francis 
of the Committee on 


meeting of the American 


we of Illinois, Chairman 
fessional Ethics and Grievances, told of a con- 
nce, held a short time before by representatives 
special committee of credit 


consider the situation. He 


his committee and 
n in New York, to 
tated that his committee had been greatly aston- 
shed to learn of the abuses in bankruptcy practice, 
voluminous special reports of 
the larger cities. In accord- 
e with a conclusion reached at the New York 
nference as to the course to pursue, he 
ved that the President of the American Bar As- 
iation appoint a committee to cooperate with a 
Association of Credit 
‘n in an effort to Chief 
stice Taft moved as an amendment, that the com- 
ttee to be appointed by the Bar Association be 
1uthorized to confer with the Committee on Bank- 
uptcy of the Federal Judicial Council. This 
mendment was promptly adopted, as was another 


made known by 
il committees in 


best 


mmittee of the National 
improve conditions. 





by Mr. Eli Rosenberg of New York, providing that 
the resolution should include committees of other 
bodies interested-in the subject. 

The various organizations having appointed 
proper committees, the conference met in Philadel- 
phia. It was presided over by Mr. Henry Deutsch 
of Minneapolis, chairman of the American Bar As- 
sociation Committee. It was preceded by a pre- 
liminary conference participated in by committees 
of the two lawyers’ organizations and representa- 
tives of the credit men. This was held in order 
that concrete suggestions and recommendations 
might be prepared for presentation to the full con- 
ference. The proposals thus threshed out were 
very fully discussed by the full Conference, which 
agreed on certain suggestions for improved and 
new general orders for the administration of bank- 
ruptcies. In making public the report to the Fed- 
eral Judicial Council containing these suggestions, 
Hon. Henry Wade Rogers, Judge of the United 
States Circuit Court of Appeals for the Second Cir- 
cuit, stated that a copy of the report, with a letter 
inviting suggestions, had been sent to each of the 
one hundred and sixty-six circuit and district 
judges throughout the United States. He added 
that consideration of the recommendations by both 
bar and laymen was invited and suggestions would 
be welcome from both groups. The recommenda- 
tions follow: 

GenEraL Orpen V—To be amended by adding to the end 
thereof the following: 

“Petitioners in involuntary bankruptcy proceedings whose 
claims rest upon assignment or transfer from some other per- 
son shall annex to one of the petitions filed all instruments 
of assignment or transfer and an affidavit stating the consid- 


eration paid for the assignment of such claims and alleging 
that the affiant is the legal and beneficial owner thereof and 
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they were not purchased for the purpose of instituting bank- 
ruptcy proceedings based upon them.” 

GENERAL Orper XII—To be amended by adding the fol- 
lowing paragraph as Section 4 

“4. It shall also be the duty of the referee at the time 
of closing an which there were assets, to mail to 
each creditor whose claim has been filed and allowed, a sum- 
marized statement of all m received and disbursed in 
the proceedings.” 

GENERAL Orpver XIII—To be 
followi ing paragraph as Section 1 

“1. No receiver, or his attorney, 
of debt, power of attorney, or other 
represent, any creditor for any pt in connection with the 
administration of the estate in bankruptcy, or the acceptance 
or rejection of any composition offered by a bankrupt.” 

New GeneraL Orper recommended, relative to the aps 
pointment of receiver: 

“A receiver or marshal appointed by the court, pursuant 
to the provisions of the Bankruptcy Act, to take possession 
of the assets of a bankrupt prior to the appointment or elec- 
tion of a trustee deemed to be a mere custodian 
within the meaning of Section 48 of the Act, unless his duties 
and compensation are ically extended by order of court 
upon proper cause shown.” 

New GeENERAL Orper recommended, relative to waiver of 
dividends, fees, or compensation in composition cases: 

‘Before entering an order confirming a composition, 
court shall require all persons who may have waived divi- 
dends or fees to compensation to set forth in writing and 
under oath all agreements with respect thereto, whether with 
the bankrupt, his attorney, or any other person whomsoever, 
and there shall also be required an affidavit by the bankrupt 
that he has not directly or indirectly paid or promised any con- 
sideration to any attorney, trustee, receiver, creditor, or other 
person in connection with the composition proceedings except 
as set forth in such affidavit or in the offer of composition.” 

New GENERAL Orper recommended, relative to allowances 
to.receivers, trustees, or attorneys 

“No allowance from the bankrupt estate shall be made 
for services of receivers, trustees, or attorneys, except at a 
hearing of which all the creditors whose claims have been 
filed shall have at least ten days’ notice in | writing, which said 


estate in 
mies 
amended by inserting the 
shall solicit any proof 


authority to act for, or 


irpose 


shall be 


spe cif 


the 
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notice shall contain a statement of the amounts applied 
provided that a partial allowance to attorneys, subject t 
justment on allowance of final account, may be made w 
notice for services actually rendered, but such partial a 
ance shall not exceed one- half of the amount that such 
ices are reasonably worth.” 
New GENERAL ‘OrDER recommended, relative 
compensation to attorneys in certain classes of 
‘The Court shall have the power to deny the alloy 
of any fee to the attorney for petitioning 
reimbursement of advances, whenever it shall appear 
said proceedings were instituted in connivance or in coll 
with the bankrupt, or that said proceedings were not 
tuted in good faith 
The report of the conference shows also 
extensive consideration” 


to den 


cases 


re ditors, Or 


that “the 
was devoted to the following ru 
“No receiver or trustee in gow ty shall employ 
his attorney the attorney of the bankrupt. Unless specially 
authorized by the Court, no receiver or trustee in bankruptcy 
shall retain or employ as his attorney the attorney the 
tioning creditors, or of the persons app ly f > apm 
ment of a receiver; or of any creditors; n hall he reta 
employ any attorney who has obtained proxies or voted 1 
the election of such trustee, or who is attorney for per 
holding such proxies or who, either directly or indirectly 
solicited claims or received claims that have been solicited 
the purpose of using the same in the proceedings in bank 
ruptcy; or who has or has had any agreements, or for whose 
benefit any arrangement has been made, with any person o 
organization for his appointment as attorney; or who has 
agreement or understanding, express or implied, for div 

of fees; or who is in the service, or em} 7 serene of, or 

has his office in connection with any such named 
torney.’ 

The report recommended that final decision on the ¢ 
rule be held in abeyance for a period of six months, pending 
further study of the operation of a somewh: 
ready in effect in twenty districts. 

The individuals at the Conference repres¢ 
interested elements were as follows: 

Federal Judicial Council: Circuit Judge 
Rogers, New York, N. Y.; Circuit Judge Victor B Woollg 
Wilmington, Del.; District Judge James M. Morton, Jr., Bo 
ton, Mass.; District Judge Learned Hand, New York, N Y.; 
District Judge Hugh M. Morris, Wilmington, Del.; and Dis- 
trict Judge W. H. S. Thomson, Pittsburgh, Pa 

American Bar Association: Henry Deutsch, 
Minneapolis, Minn.; Harold F. White, Chicago, II! 
Drinker, Jr., Philadelphia, Pa.; Robert A. B 
Mass.; and Jacob M. Lashly, St. Louis, Mo 

Commercial Law League of America 
Cook, Chairman, Boston, Mass.; S. T. Bledsoe, Chicago, II! 
Herbert M. Bierce, Winona, Minn.;: Edwin C. cee urg 
Washington, D. C.; and Albert Parker, New York, , * 

National Association of Credit Men: J. L. Medler, — 
man, New York, N. Y.; Silas J. Whitlock, Chicago, IIL; 
George L. Retz, New York, N. Y.; F. D. Keller, Detroit 
Mich.; C. H. Woodworth, New York, N. Y.; John L. Red- 
mond, New York, N. Y.; and George Wentworth Carr, Phila- 
delphia, Pa. 


' 
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above 


‘ —_ ‘ 
at Similiar rule 


nting the 


Henry Wade 


Chairman 
; Henry S 
Cook, Boston 


Robert A. 


More Law Schools in = B 
HE law schools of George Wa 
and Georgetown University, both of 
D. C., Marquette University, Milwat Wis., and 
Mercer University, Macon, Ga., have been placed i 
Class B by the Council on Legal Education and Admis- 
sion to the Bar. They will meet American Bar Asso- 
ciation standards in 1925. 


Washington, 


x 
ixee, 





WHERE THE JOURNAL IS ON SALE 

The American Bar Association Journal is on sale at the 
following places: 

New York—Brentano’s, Fifth Ave. & 27th St. 

Chicago—Brentano’s, 218 So. Wabash Ave. 

Denver, Colo.—Herrick Book & Stationery Co., 
Fifteenth St. 

Los Angeles, Calif—Fowler Bros., 747 So. Broadway. 
The Jones Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 
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PROGRESS IS MADE IN RESTATEMENT AND 
CLASSIFICATION OF LAW 





d Annual Meeting of American Law Institute Held at Washington Hears Statements of 
the Director and “Reporters” cn Work to Date—Treatment of Specific Topics Not 
Delayed to Await Complete Solution of Problems of Form and Arrangement— 
Dean Roscoe Pound Presents Preliminary Report on Classification—Pres- 
ident Wickersham Corrects Some Current Misimpressions 





HE well attended second meeting of the American 
Law Institute held at Continental Memorial Hall, 
Washington, D. C., on February 23, showed that 
work had been accomplished in laying the founda- 
ns of this great enterprise. The problem of form 
lassification naturally continues to be of the first 
on the substance of the restate- 
t itself is not being delayed by any means to await a 
lete solution of the first problem. These two as- 
pects of the work are being carried on simultaneously. 
In his very clear summary of what has been accom- 
plished during the first year of the Institute’s life, Mr. 
William Draper Lewis, the Director, called attention to 
determination to proceed with work on specific 
topics without waiting until a complete classification of 
the law had been made and stated that it was the first 
important decision which the Council of the Institute 
had adopted. This decision was based on the view that 
there was no ideal classification of law which could be 
made in advance, nor was it possible to have in advance 
, sufficiently clear idea of what the restatement was to 
be, to make possible a prior planning of a classification 
to suit 1ts purpose. 


rtance. But work 


It was felt that the attempt would 

nvolve questions which could not be answered until ex- 

perience of actual work upon the restatement had given 
learer conception of its exact form and content. 


Dean Pound on Classification 


At the Washington meeting, Dean Roscoe Pound 

f the Harvard Law School, who had been asked to 
leal with the important subject of classification, pre- 
sented a preliminary report in printed form. This was 
an outstanding feature of the program and Dean 
Pound’s explanation on the floor of the reasons for the 
views he had arrived at as to the proper mode of clas- 
ation, was profound and fascinating. He put clas- 
sification in its proper place with the epigrammatic 
statement that, important as the subject is, all that we 
n expect to do by classification is to classify. In 
report he disclaimed belief that any classification 
vas possible that would enable us to solve problems of 
ubstantive law or that would help much in the solu- 
n of such problems. He further disclaimed expec- 
tion of achieving a classification which would enable 

1 lawyer or a judge, by merely going mechanically 
hrough an analytical table, to put his finger infallibly 
n the exact, preappointed legal precept applicable 
any problem that might chance to confront him. The 
iew finally arrived at in his report, after a careful ex- 
amination of theories and efforts at classification in 
th civil and common law, was that the classification 

to be undertaken by the Institute should rest on charac- 
teristic ideas of the common law, and not on postulated 
niversal ideas, which are usually civil law ideas stated 
universally ; that where the law has grown up in his- 
i torical lines, these lines should be kept so far as they 
involve more than classification and enter into the sub- 


s‘ance of the law, but historical lines of classification, 
as distinguished from lines of growth, other things 
being equal, may be rejected ; that historical lines which 
are procedural rather than substantive may be rejected, 
except as they have become involved in the substance 
of the law; and that the best classification for pedagog- 
ical purposes is not necessarily the best for purposes of 
restatement of the law. Dean Pound suggested a main 
outline of classification in his preliminary report. 


“Reporters” Tell of Work 


Three reporters were present and made short talks 
on the work done in their respective topics to date. 
Questions of form and arrangement and methods of 
procedure, as well as work on the substantive part of 
the task, have naturally confronted each of them. 
Prof. Joseph H. Beale, Reporter for the Conflict of 
Laws, told of the scope of the subject as he and his 
assistant, Prof. Scott, had laid it out. He also told of 
progress to date. Prof. Francis H. Bohlen of the Uni- 
versity of Pennsylvania, Reporter for Torts, and Prof. 
Floyd R. Mechem of the University of Chicago, Re- 
porter for Agency, made similar talks. Former Gov- 
ernor Hadley, of Missouri, who was on the program to 
report on the “Survey and Statement of the Defects in 
Criminal Justice,” authorized last year by the Council, 
was taken with a sudden indisposition while at Wash- 
ington and found it impossible to attend the meeting. 


Responsibility of Membership Emphasized 


But matters of form and of substantive law were 
not the only things of importance treated at the Wash- 
ington meeting. Certain suggestions for changes in 
the by-laws re-emphasized the fact that the members of 
the Institute are regarded as an important part of the 
administrative mechanism. At one point in the pro- 
ceedings, President Wickersham called the attention of 
those in attendance to the fact that as soon as the Re- 
porters and their Advisers and the Council had begun 
to turn over parts of the Restatement to the members 
for criticism and suggestion, the functions of the mem- 
ber would become a great deal more significant than 
mere participation in an enjoyable social gathering. 
One amendment to the by-laws which was proposed 
and adopted, provided for a total membership of not 
more than seven hundred and fifty instead of five 
hundred, the limit previously set; this with the idea of 
making the membership more broadly representative of 
the best talent of the bench and bar. Another change 
provided that any elected member who failed to 
attend at least one meeting of the Institute during 
two consecutive calendar years, should be dropped 
from the rolls of elected members, but added that the 
Council or a meeting of the Institute might, for cause 
shown, in any specific case, suspend the operation of 
the rule. The idea behind this change is of course that 
working, interested, capable members can alone per- 
form the functions imposed upon the membership by 
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the plans of the Institute. Another amendment pro- 
vided that the attendance of one-fourth of all the 
members should be necessary to constitute a quorum at 
a meeting, instead of fifty, as previously provided. This 
change represents a similar point of view. 

Among the resolutions adopted was one to send to 
the Honorary President of the Institute, Elihu Root, 
the warm and affectionate greetings of the members 
present, and their sincere and heartfelt wish and hope 
for his speedy and entire recovery; and another re- 
cording deep appreciation of the action of the trustees 
of the Carnegie Corporation in donating $1,075,000 to 
the Institute—an action which has made possible prose- 
cution of the work on the restatement of the law. 

President Wickersham called the meeting to order 
at 10 o'clock, and after a few parliamentary prelim- 
inaries had been disposed of, proceeded to deliver his 
annual address, as follows: 


President Wickersham’s Address 


Members of the American Law Institute, Gentle- 
men: Immediately following the organization meeting 
held in this place one year ago, the Council then chosen 
met to classify itself as required by the by-laws and to 
elect the officers of the Institute. It was the unanimous 
wish of the Council that the great Lawyer and States- 
man whose enthusiasm for the undertaking had 
inspired, and whose wisdom and learning had so suc- 
cessfully directed the enterprise up to the point of 
incorporation, should accept the Presidency of the 
Institute. To our great regret, Mr. Root felt that he 
could not assume responsibility for the demands of the 
executive office, but he consented to accept election as 
Honorary President and, until his recent illness, he was 
constant in his attendance upon the meetings of the 
Council and the Executive Committee. His judgment, 
advice and assistance have greatly aided in making the 
first year of our Corporate existence one of encourage- 
ment and of substantial beginnings of the work for 
which the Institute was organized. I am confident you 
all rejoice with me in the tidings of Mr. Root’s steady 
progress towards health, and share in the hope for his 
complete and early recovery. 

As you know, the generosity of the Carnegie Cor- 
poration provided the Committee on the Establishment 
of a Permanent Organization for the Improvement of 
the Law, with the funds necessary to the accomplish- 
ment of the preliminary work which resulted in the 
meeting of bench and bar held in this place February, 
1923, and the organization of the American Law Insti- 
tute. Naturally, therefore, one of the first acts of the 
Council was to submit to the Carnegie Corporation a 
statement of what had been accomplished, a description 
of the public and professional needs which had brought 
about the organization of the Institute, and a suggestion 
of what would be necessary to enable it to undertake, 
with reasonable assurance of accomplishment, the work 
for which primarily it was created. 

The Carnegie Corporation’s Gift 


memorial to the Carnegie Corporation, 
the Institute, the following 


In the 
adopted by the Council 
statement was made: 

In placing the matter before your Corporation, we 
do not wish to minimize the labor, time or expense in- 
volved in the restatement of the law. As a scientific 
constructive legal work there has been nothing to compare 
with it, not even the work of framing the Napoleonic Code, 
since, under the direction of Justinian, the Roman law 
was given systematic expression. Unless it can be under- 
taken in a large and serious way, it should not be un 
dertaken at all. We ask you to consider making a 
sufficient appropriation to guarantee the continuance of 


A period or ten years she 

sufficient to enable the Institute to issue restatement 
ering a considerable portion of the more important bra 
of the law. We also believe that in this pe riod the 


value of the work can be so far demonstrated as to 


the necessity of establishing the Institute as a pern 
agency, operating to improve the administration of 
by making the law clearer, simpler and better adapt 
the needs of life. 

The Carnegie Corporation received these represen 
tations with generous appreciation. On Apri! 17 
1923, its Secretary transmitted to the Institute 
lution adopted by its Board of Trustees, whereby 
was appropriated for the general purposes of the 
tute the sum of $1,075,000, to be paid in annual i 
ments, of substantially $100,000. With the com; 
of the last payment in 1933, it was stated, the Car 
Corporation assumed no further obligation f 
support or maintenance of the Institute 

There can be no doubt that the advocacy of 
Root had great weight with the Carne gic Corpor 
in securing this princely grant, and the Institute 
peculiar measure owes to him, as we n as to the 
negie Corporation, the duty of sparing no effor 
bring to useful fruition the unique undertaking, ir 
accomplishment of which the Carnegie Corporatio: 
involved its own prestige, as Mr. Root also has cot 
ted his. 

In fixing the term of ten years as the time whic 
should be allowed for the performance of its undertak 
ing, the Council had in mind the range and variety 
well as the difficulties of the task. The Corporatio 
accepted this estimate and adapted the guaranteed pay- 
ments to that period. I bespeak of the members of the 
Institute a like recognition of the fact that a work 
such as that we have undertaken cannot be hurried 
and I ask a tolerant patience with such delays as ma 
ensue in laying before you the finished product of t! 
scholars engaged in preparing the various restatements 
of different branches of the law, which are to be 
mitted for your consideration. 

The Executive Committee of the Institute in ad 
ing a resolution expressing its deep appreciation of 
action which had made possible the immediate and vig 
orous prosecution of the work of the Institute, appr: 
the form of a public announcement of the gift, whic! 
the Corporation requested should be issued by the 
Institute, in which was emphasized the fact that it was 
not intended to change or modify the law in matters th 
subject of political, economic or social controvers) 
Legal scholarship, not political activity, is the fi 
which the Institute seeks to occupy 

Organized under the most favorable auspices; wit 
the cooperation of the leaders of the profession on the 
bench and at the bar; equipped with ample funds 
its purpose; the Institute only can fail in the acc 
plishment of its undertaking, if the scholarship of 
American bar shall prove inadequate to the work. Dif 
ficult as is the task, it is not believed to be beyond t 
compass of the learning, the experience, and 


our work for ten years. 


the ability 
of the representatives of American legal scholarship 
What the Institute Does Not Propose 


At the outset, it is perhaps more important 
restate what the Institute does not propose to do thai 
to reaffirm what it has undertaken. Much confus 
of thought seems to exist in some quarters 
this work. We are not seeking to formulate a co 
of law for enactment by legislatures. Our primary pur 
pose is to restate in clear intelligent form the existing 
common or unwritten law upon such topics as fron 
time to time may be taken up for restudy and restate 
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Out of the welter of decisions of many courts 
wer the land, it is the purpose of the Institute, 
ugh the labors of the foremost scholars in the 
, to produce a statement of the existing state of the 
mon law, so clear and accurate, that it will pass the 

ticism of the professional critics employed by the 
titute, of the Council of the Institute, and of the 
mbership. It is our hope and belief that such a 
:tement, when finally put forth with the authority of 
body, may be accepted by the bench as at least 
ma facie authoritative, and that it will relieve the 
nch and bar from repeating the arduous tasks that 
ll have been performed by the authors of the state- 
ent, in examining the great mass of decisions of the 
ist and gleaning from them an accurate statement of 
law. 
Speaking of the great body of reports and treatises 
| this country and in England, extending back for 600 
ears and increasing annually by hundreds, Mr. Jus- 
e Holmes said 
gathered the scattered 
which the axe will 
properly have been called the oracles 
yst important and pretty nearly the 
whole meaning « new effort of legal thought is to 
make these prophecies more precise, and to generalize them 
nto a thoroughly ted system. 
Unlike the framers of codes of substantive law to 
e enacted by legislatures, our effort is not to cover 
the whole field of the common law in one comprehen- 
sive effort, but, step by step, to bring into consideration 
the great subjects of legal thought and to formulate 
statements which shall set forth with lucidity and ac- 
uracy the present rules of our common law which in 
general are accepted and applied by the highest Federal 
and State Courts 


Appointment of “Reporters” 


In these sibylline leaves are 
pre phecie s of the 

fall. These are wl 
of the law. Far tl 


nm the cases in 


One of the first acts of the Council of the Institute 
following the grant of funds by the Carnegie Corpora- 
tion, was to appoint the following named scholars as 
‘reporters,” that is, men who should be primarily 
charged with the duty of formulating for the consid- 
eration of the Council and the Institute statements of 
the law upon the subjects mentioned, namely: Profes- 
sor Samuel Williston, of Harvard, on the Law of Con- 
tracts; Professor Francis H. Bohlen, of Pennsylvania, 
on the Law of Torts; Professor Joseph H. Beale, of 
Harvard, on the Conflict of Laws; Professor Floyd R. 
Mechem, of Chicago, on the Laws of Agencies. Sub- 
sequently, Dean Roscoe Pound, of Harvard University, 
was appointed special adviser on the question of the 
classification and terminology which should be em- 
ployed in the various restatements. Dr. William 
Draper Lewis who was elected Director of the Insti- 
tute, also was commissioned to prepare a report on 
the practicability of the restatement of the Law of Busi- 
ness Associations, and Chancellor Hadley, of the Uni- 
versity of Missouri, Dean Mikell of the Law School of 
the University of Pennsylvania, and Mr. John G. Mil- 
burn, of the New York bar, were appointed a commit- 
tee to draft a survey and statement on the defects in 
the administration of criminal justice, for the purpose 
of determining to what extent, if at all, those defects 
are traceable to the imperfection of the substantive law 
of crimes, and therefore, to what extent, if at all, this 
Institute properly could address itself to a consideration 
of the law on that subject. 


Discussions in Conference 


Each of the gentlemen mentioned from time to 
time, has been provided with qualified assistants, and 








conferences have been held with these respective report- 
ers, to which were invited a number of men especially 
versed in the particular subject being dealt with by 
such réporter. Several of such conferences have been 
held, at some of which officers of the Institute and mem- 
bers of its Council also have been present. I have had 
the privilege of attending one or two of these confer- 
ences, from which I came away with renewed confi- 
dence in the ultimate success of the undertaking. I[ 
wish that every member of the Institute could have 
been present and heard the discussions had at these 
meetings, and have witnessed the spirit of open-minded- 
ness with which all criticisms were received by the 
authors of the drafts under consideration, and the 
frank scholarly character of the discussions. What 
impressed me most favorably was the utter absence of 
any dogmatic attitude on the part of scholars of world 
wide repute in these discussions. No attitude of re- 
sentment, or even of impatience at even the most de- 
structive criticism was exhibited at any time, but only 
the keenest desire for accuracy and for clarity; a wel- 
coming of all helpful criticism, and a patient weighing 
and analysis of every suggestion that any part of the 
draft under consideration was susceptible of improve- 
ment or required modification. It is in this spirit alone 
that the work properly can be performed. It is the 
presence of this attitude and this spirit in the minds of 
the great scholars who are addressing themselves to the 
task, that affords an earnest of success in their efforts. 
No one who has not taken part in these discussions or 
devoted himself in some measure to an effort to ascer- 
tain and state in clear form the existing law on any 
given subject, can appreciate the difficulty of extracting 
from the great mass of precedents a statement of the 
actual law, which will be accepted generally as a final 
authoritative declaration. The work, from its very na- 
ture, cannot be hurried. It is better that we produce 
only one book which will successfully run the gamut 
of professional criticism and find acceptance as the 
correct formulation of existing law, than that we should 
produce twenty treatises, concerning the accuracy and 
authority of which the best informed and most compe- 
tent lawyers should differ. 


Chief Defects in American Law 


The two chief defects in American law, as was 
pointed out in the report of the Committee on the Es- 
tablishment of a Permanent Organization for the Im- 
provement of the Law, are its uncertainty and its com- 
plexity. Lack of agreement among lawyers concerning 
the fundamental principles of the common law, was 
declared to be the most potent cause of uncertainty. 
This lack of agreement can only be removed by elim- 
inating the defects of uncertainty and complexity. The 
work which is to achieve that purpose and successfully 
run the gauntlet of criticism by the most highly critical 
intellects in the world, can be accomplished only by the 
exercise of the ripest scholarship, the most balanced 
judgment, and the most lucid writing. Much has been 
done during the past year in the way of hewing out 
the blocks which are to be carved into the acceptable 
fashion which ultimately will be fitted into this new 
structure of our common law. 

Nearly sixty years ago, a British Royal Commis- 
sion considered undertaking a similar task and aban- 
doned it, because of the magnitude and expense of the 
undertaking. The effort was later renewed as a private 
enterprise, under the direction of Lord Halsbury, and 
his twenty-nine volumes of “The Laws of England” 
are a monument of professional enterprise and learn- 
ing. That work and Mr. Edward Jenk’s more concen- 
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trated product entitled “A Digest of the English Civil 
Law,” afford some indication of the magnitude of the 
task and the nature of the problem presented to our 
Institute. But in many respects, the restatement of our 
law is sui generis. Unlike the great commentaries of 
the Roman law, concerning which Governor Hadley 
at our last annual meeting gave us such an instructive 
and entertaining account, the work of this I:fstitute will 
not have behind it the force of Imperial mandate, nor of 
legislative sanction. It must appear to the professional 
sense of the American bar as accurate and adequate, 
and to the judgment of the bar we must commit the 
result of our labors. 
Meetings of Council and Executive Committee 

The Director will narrate to you more in detail 
what has been done by the officers and scholars em- 
ployed by the Institute during the last year. There 
have been four meetings of the Council and eight meet- 
ings of the Executive Committe \t the first meeting 
of the Council, pursuant to the provisions of the By 
laws, its members divided themselves into three classes 
of seven each, whose terms of office are to expire on 
December 31, 1926, 1929 and 1932, respectively. The 
Council has, by an amendment to the By-laws, which is 
to be submitted to you for approval, provided for an 
increase in its number to thirty-three, which would add 
four new members to each of the three classes men 
tioned. It is very desirable that the membership in the 
Council should be made properly representative of the 
whole country. The Executive Committee, which is re 
quired to meet frequently, must always have at least a 
quorum available in the eastern part of the country, 
but the Council may and should be widely represent 
ative. In order to facilitate your labors in selecting 
new members of the Council, a Nominating Committee 
was appointed by the Council which has prepared and 
will submit to you suggested nominations for the new 
positions in the Council and to fill existing vacancies 
The attendance at this meeting affords gratifying evi- 
dence of the widespread and continued interest of the 
bar in our undertaking. On behalf of the Council and 
the officers of the Institute I pledge their devoted efforts 
to the fulfilment of the obligation to our profession 
which the Institute has assumed and which we mean it 
shall worthily discharge 

Director Lewis’ Report 

Director William Draper Lewis next presented a 
report summing up the work of the organization since 
the meeting in 1923, and setting forth what it hoped to 
achieve during the coming year. Referring to the 


princely gift of the Carnegie Corporation, which as 
sures an income of $100,000 a year for ten years, he 
said that it furnished proof, if proof were needed, “that 


those entrusted with the care and disposition of funds 
in the public interest, are fully alive to the serious con 
dition of justice in the United States.” He then out 
lined the plan of work adopted, calling attention at the 
outset to the Council’s decision to begin work on the 
restatement without even waiting for a general plan of 
classification. 

“Of course,” 
necessity for having as soon as reasonably possible not 
only a general, but also a detailed classification of the 
law has been recognized. In any topic before exhaust- 
ing the main subjects we must determine its exact scope 
if we are to avoid doing work on subjects which later 
will be excluded from the topic. One of the first acts 


Director Lewis continued, “the 


of the Council, therefore, was to ask Dean Pound, of 
the Harvard Law School, who had already given much 
attention to systems of classification, to submit for 





consideration a Report on the main lines 
for the purposes of the Restatement, we should 
the law. This Report was completed on Fel 
and is before the annual meeting for discussion. 1 
next step will be for the Council, advised by D 





Pound and the members of the Legal Staff. to 

finally on the exact scope of the topics I which 
are now engaged—on such questions, for instance, 
whether the capacity of young infants and totally 
sane persons to become liable for tort should be n 
with under persons or torts, and whether the dut 
masters and servants owe to prevent harm to each ot 
should be treated under Torts or Agency 

to terminology here again the plan is to develoy 
terminology during the first few years of work on 


Restatement.” 
Decisions As to Form 
lhe Director's report then proceeded to tell « 
determination to begin work at once on Contracts, ( 


flict of Laws, Torts and Agency, and outlined the pla 
of organization consisting of Reporters in eac! top 
assistants and advisers. This plan has already bee 
set forth in articles contributed to the ] L in 192 
As to the progress of work on the Restatement “a mat 
ter of great interest to the profession in general t 
Report stated that it might be considered in referen 
to the solution of questions of form referer 
to the work done on specific topics. Beginning wit! 
the former, at a conference held last June, attended by 


but also by 


not only the Reporters and their Advise: 
was decided 


a number of members of the Council, it 
that the publications of the Institute should consist ot 
two parts, the Restatement itself and the accompanying 
Treatise; and that the Restatement should consist of 
Principles stated with such fullness as would afford a1 
adequate presentation of the subject and “such amplifi 
cation and illustration and explanation as shall be neces 
sary for the complete understanding and practical ap 
plication of the Principles.” As a conferenc: 


held last 


October a further advance was made toward a definit 
form by adoption of the following conclu 
s10ns : 

[. The Restatement shall contair inciples of 
law, Comment and Illustrations 

[] The Principles shall be direct and positive 
statements of law, and shall be printed in separate para 
graphs before the formal Comment Irrespective of 
the arrangement of chapters and parts of chapters, the 
sections shall be numbered consecutively throughout 
the topic 

III. The Comment (or, as some prefer to call it 
the Exposition) shall be confined t 1) direct state 
ments of law explaining the conditions under which a 
Principle operates in such manner as to facilitate its 
correct application ; and (2) explanations of the reasons 
for the Princiy le and the direct statement | 
Comment itself. (While the majority of the 


will be followed by Comment, ther: 
to which it will be unnecessary to add ( iment 


IV. The Illustrations shall be for statements 
of cases introduced to fix upon the mind the operation 
of the principle and the statements of law in the Com- 


ment. The Illustrations shall be printed after the Com 
ment only when the Reporter believes their introduc- 
tion will be helpful. They may be taken from actual 
cases, or be suppositious cases; but if taken from an 





actual case, the report of the actual case shall not be 
cited 
Style to Be Ex-Cathedra 
“In determining any question pertaining to the 


form of the Restatement,” says the Report, “we should 
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n mind those for whom primarily it is written. 
conceive it, the person for whom primarily we 
vriting the Restatement is the judge engaged in 
tual decision of a case—not the judge desiring to 
profitable use of his leisure moments. It is by 
judicial use that the objects of the Restatement 
ve most effectively accomplished. The judge, in 
ling a case, does not need long discussion of the 
cts in existing decisions; such discussions we may 
the counsel in each case to furnish. What the 
ge needs is a direct, and as far as possible, simple 
ment of the law as the Institute declares it. Back 
hese statements will be the reputation of the Insti- 
and supplementing them will be the reasoning in 
accompanying treatise. . . 

‘It will be noted that the form which will result, if 
rules tentatively adopted are adhered to, will be that 
authority. The style will inevitably be as ‘ex ca- 
ira.’ All discussions of historical development, all 
erence to the actual confusions and conflicts that 

often exist among the judicial decisions bearing on 
matter expressed in the Principles or Comment, 

be excluded. A formal statement of the reasons 
the Principles may be made in the Comment, but 
In judg- 
of the advisability of this ‘ex cathedra’ form of the 
inciples, Comment and Illustrations, which, taken as 
vhole, form the Restatement, it must be remembered 
hat those who will use the restatements as officially 
iblished by the Institute will always have the accom- 
panying Treatise, which will give the decisions and 
istify the positive statements of law made in the Re- 
— Progress on Specific Topics 
“I turn now to the progress made in the work on 
ecific topics. In view of the fact that the Reporters 
ll be present at the Annual Meeting to explain their 
rk, I shall confine myself here to a brief summary. 

“The March Conference on Contracis, the third 
this topic, will consider Mr. Williston’s third draft 
vering certain introductory matter and the formation 

f contracts. This draft is already prepared and in the 
ands of his Advisers. This subject matter is approx- 
iately one-fifth of the whole topic of Contracts 

“The Conference on Conflict of held on 

ebruary 8th and 9th completed a consideration of the 
st half of Mr. Beale’s third draft covering ‘Domi- 
as well as the first half of the first draft of the 
companying Treatise covering the same subject. It 
expected that the March Conference will complete 
e consideration of these drafts of Restatement and 
reatise. Two drafts of certain matters dealing with 
irisdiction in general have also been considered. 

“Mr. Bohlen submitted to his Advisers at the Con- 

ference held in Chicago, December 29th and 30th, a 
raft of the Restatement of the law of Battery, Assault, 
alse Imprisonment, Trespass to the Person, together 
ith a Brief upon several of the problems raised there- 
, and also a tentative draft as to the nature of rights, 
rongs, wrongful conduct, duty and liability in the 
iw of Torts. Most of these subjects, as well as the 
eneral arrangement of the topic, had been discussed 

the Conferences in June and October. A second 
raft covering the subjects which are usually dealt with 
inder the head of Battery, Assault, False Imprison- 

nent and Trespass the Person, together with a 
tatement of the defenses thereto, is in the course of 

preparation. will be discussed at the March 
onference 

“Mr. Mechem 

reliminary draft of a 


Laws 


This draft 


has submitted to his Advisers his 
Restatement of the law of 


Agency covering Part 1—The Creation and Termina- 
tion of the Relation; and Part 2—The Nature and Ef- 
fect of the Authority Conferred. These will be consid- 
ered at the March Conference on that subject. 


Statement Shows Progress 


“To emphasize the fractional parts of the subjects 
covered would give a wrong impression. A subject 
like ‘Consideration’ in Contracts, or ‘Domicil’ in 
Conflict of Laws may have to go through more than 
three drafts before the Reporter and his Advisers are 
sufficiently satisfied to report it to the Council. On 
the other hand, as we approach agreement as to form, 
the statement of law in a particular subject may be 
agreed upon by the Reporter and his Advisers after 
a careful consideration of one or two drafts. The 
above statement of the work on specific topics gener- 
ally, shows progress ; the exact amount of the progress 
in each subject cannot be determined until some one 
part of the topic is completed to the satisfaction of the 
Council.” 

In addition to the Report on Classification by Dean 
Pound the Council had provided for two other Reports : 
one to consist of a Survey and Statement of the De- 
fects in Criminal Justice, the object of which was to 
give the Council and the Institute an “analysis of the 
causes of existing defects in criminal justice and admin- 
istration which will make possible an intelligent esti- 
mate of the results which could reasonably be expected 
from the restating of the substantive or procedural 
criminal law by the Institute; the other on the prac- 
ticability of a Restatement of the Law of Business 
Associations. This last was assigned to the Director 


himself, and as doubts as to the practicability of such a 
restatement had arisen chiefly from the extent to 
which the law on the subject was statutory, he stated 


that he was working principally on that part of the 
topic, rather than on the first part, which would natur- 
ally be Partnership. The Report should be ready in 
the spring. 

Outlook for Next Year 


“I am often asked the question, ‘How long is it 
going to take to produce a Restatement of the principal 
topics of the law?’ Director Lewis said. 

‘We have not now, and may not have for some 
time, sufficient data to lead us to believe that we can 
give a correct asiswer to this question. Frankly, | 
have not given it much thought. What I am interested 
in is to see that today, tomorrow and the next day, we 
are making definite progress. Though we cannot tell 
how soon the Restatement of any one topic on which 
we are now engaged will be completed, we can, and we 
should have a clear idea of what is going to be done in 
the next month and a very fair idea of what should be 
accomplished in the next six months. 

“The year that has passed since the founding of the 
Institute has brought us generous financial support. 
The Council has been able to solve all the important 
initial problems connected with the work on the Re- 
statement of the law; an Executive Organization has 
been created; a Legal Staff selected; the first topics 
to be undertaken for restatement chosen; and a consid- 
erable amount of work has been done on these topics. 

“The year on which we are about to enter will, I 
hope, see: 1. Practically all the remaining problems 
connected with the form of the Restatement and char- 
acter of the accompanying Treatise settled, at least as 
far as the members of the Legal Staff can settle such 
questions ; and 2, A definite portion of the Restatement 
of each of the topics on which we are engaged submit- 
ted to the Council so that the Council, should it desire 
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to do so, will be in a position to submit parts of the 
work on several topics to the members and to the next 
Meeting of the Institute. 

“If this much can be accomplished, we can say at 
the end of two years from the date of our organization 
that we have made notable progress in the most difficult, 
as well as the most important, work which the legal pro- 
fession has ever undertaken.” 


Character of the Treatise 


In reply to questions from the floor from Judge 
Mack, Director Lewis gave some further information 
as to the character of the Treatise which is to accom 
pany the Restatement of each topic: “First, | under 
stood Judge Mack to ask whether there was to be 
a complete list of authorities,” he said. “If, by a com- 
plete list, Judge Mack means that care will be used 
to secure all the authorities on which any careful law- 
yer would naturally rely at the present time in an 
important case, I will say, Yes. If, on the other hand, 
he means are we going to follow the obsession that 
I think there are more than a million cases now, and 
rapidly going on to two million cases—that we are going 
to spend time and money and exhaust ourselves to 
get the last authority in the most minor court in the 
most distant province of the British Empire as well as 
of the United States, I would say to him, No; at least 
I hope, No. 1, however, must modify that statement 
because the Treatise of Mr. Beale—he is here and I do 
not want to embarrass him—but I should say that on 
the subject of the Conflict of Laws, if anybody can 
find any cases that are not in that manuscript as I 
have looked at it, I am perfectly willing to offer him a 
private prize. At the same time, joking aside, I do 
think we all ought to wake up to the fact that in the 
first place the Treatise must be buttressed by authority, 
that is, of course, unquestioned, but that the obsession 
that every case in every jurisdiction of every province 
that ever mentioned the subject should be strung out 
in long notes that nobody ever reads or ought to reaad— 
I do not think that is the way to spend the money of 
the Institute. We are not trying to get at a duplication 
of ‘Cyc.’ 

“Now, in regard to the second question of Judge 
Mack as to the character of these Treatises I think the 
best way to answer that is specifically. Mr. Williston 
will change his Treatise according to the changes made 
in the Restatement: in other words, he will make it 
correspond to the Restatement, and he will defend in 
the Treatise the positions taken in the Restatement to 
perhaps a much greater extent than those are defended 
in his present Treatise. But his present Treatise will 
form the basis of the Treatise which will be submitted 
to the Institute, with the modification that it will be 
more changed than ordinarily is a second edition, merely 
bringing down to date the citations; it will be a much 
more radical change than that 

“One more point on the Treatise, since I did not 
dwell on that very much. It is important, I think you 
will all agree, that the Restatement of the law, the 
Principles of the law and the Comment, should be as 
between each topic written with as much uniformity 
of style as is practicable in view of the differences in 
legal topics. But when we come to the Treatises, then 
we have got to allow each individual Reporter to have 
a wider latitude. Therefore some of the Treatises 
will be more analytical than others, according to the 
nature of the Reporter. At the same time the groups, 
for instance, in Contracts and in Conflict of Laws, are 
not confining themselves to the Restatement; they are 


going over every word of the Treatise as wel 
word of the Restatement in conference.” 
Report on Conflict of Laws 

Several other questions inspired by the Direct 
statement were asked, after which the Treasurer, } 
George Welwood Murray, presented his report. P1 
ident Wickersham then called on Prof. Joseph 
Beale, Reporter for the Conflict of Laws, to mak 
statement on that subject. Prof. Beale began wi 
statement that he had asked his assistant, Prof 
what to say, and he had suggested that he fir 
of the scope of his subject. He continued 

“Now the scope of the subject as we have laid 
out is, first, a discussion of how far a State can exte1 
In short, a discussion of Jurisdiction, jurisdi 
tion to legislate, jurisdiction of the courts, jurisdicti 
to tax principally. Then, incidentally also, a full d 
cussion of the subject of Domicile, since that subject 
in our law is at the basis of much of the law concer 
ing jurisdiction. The second division of the subject i 
discussion of whether alleged rights hav 
by the law. What law applies to the creat 
what law determines the validity of a n 
divorce or of a transfer of property 
erns the making or the performance of a 
What law determines the validity of a judgment or th 
obligation incurred by the commission of a tort. And 
then, third, the scope of remedy, how far a State 
its courts to foreign causes of action, what it does 
with them, what the court does in the administration 
aspect. And what 


its law. 


been crez 


opens 


of assets which have a two-state 
is the procedure, what law applies to procedure 
of courts? In short, I hope I have made it clear that 
we have a tolerably comprehensive topic to deal with 11 
the Conflict of Laws and one whicl 
occupy our time for a few years 

Collection of Authorities 


“Then the Director told me that it would be desi 
able that I should indulge at this point in a little auto 
biography. I do not like autobiography, it does not 
interest me at all, and I am sure it will not t 
you, but a little of it is perhaps of importance here 
As the Director has hinted, I began fifteen years ago 
to collect authorities for writing a treatise on this sub- 
ject. You may think fifteen years is a long time to 
spend in collecting authorities. I have done a little 
besides that, but fifteen years is not too long to collect 
authorities on Conflict of Laws because nobody has ever 
done it. Storey wrote on it; there is a very good trea- 
tise by Wharton, and, of late years, by Parmalee, which 
many of the American authorities and 

T 
i 


interes 


does collect 


some of the English. 


The other treatises do not 
to collect authorities. There is no heading, “Conflict of 
Laws” in the American Digest system. There is a 
heading of “Conflict of Laws” in Corpus Juris, but it 
does not interest me much. The consequence is that the 
authorities have had to be got together painfully but 
from all sorts of sources. And I had collected authori 
ties throughout the topic, at least enough to make a 
start with, and I had written what I guessed to be 
about a fifth of the subject when I was asked to under 
take the reporting of this subject for the Institute last 
spring. The Institute took over my work to begin with 
and have housed it comfortably in a fireproof cabinet 
four feet high and three feet wide, and that contains 
this work that the Committee is dealing with at the 
present time. That will explain why it has been pos- 
sible for the Committee on Conflict of Laws to get a 
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Temple from the era of the Cru- 
t Its early history is intimately associ- 
ated with the Order of the Knights Templars, 
inded in the year 1124. That Order, being mili- 
y, assumed the task of making the roads to the 
Land safe for pilgrims after the First Cru- 
Its headquarters were for over a hundred 
irs on the ground now covered by the Temple. 
lere the Templars erected some noble edifices, of 
hich the Round Church, built in 1185, and the ad- 
ining nave of the present Temple Church, built 
rty or fifty years , alone survive. The build- 
ngs in which the Knights indulged in their secret 
and Mas mysteries have long since 
passed away. 


The Obscure Beginnings 


The ancient Hall of the Military Knights stood 
1 the middle of the Temple grounds, between the 
present Pump Court and Elm Court. It became the 
roperty of a group of Apprenticii de Banco who 
styled themselves the Society of the Middle Tem- 
when that body first located themselves in the 
lemple, which was between the years 1322-26. The 
lall of the Military Knights was used by that So- 
iety down to the time of Queen Elizabeth, when 
lreasurer Plowden erected the stately Middle Tem- 
le Hall in which the life of the Inn has now been 
entered for over years. The Middle Temple 
emblem, which is be found on every building 
owned by the Inn, is the “Lamb and Flag” of the 
Knights Templars, a fact that suggests an intimate 
succession from one body to the other. 

In the year 1292 a memorable ordinance of 
idward I had created a special and exclusive class 
of pleaders whom now know as advocates, or 
barristers, with exclusive audience in the High 
Court. The number of those skilled in the Law 
vho were thereupon licensed increased rapidly dur- 
ing the Fourteenth Century, and then it was that 
the new Inns of Court came into being. Probably 
vithin 40 or 50 years of the time when the Society 
f the Middle Temple located themselves near the 

hurch and occupied the old Hall of the Military 
Knights, another group of Apprenticii moved into 
the inner parts of the Temple back of the Church. 
Society of the Inner 
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Hence arose the Honorable 

l‘emple. 
The Four Inns 

It must not be inferred, however, that there is 

ny rivalry between the Inner and Middle Temples 

is to their origins, or between these and Lincoln’s 

Inn and Gray’s Inn, as to precedence. All four Inns 

f Court work together in the greatest harmony 

especially in planning for the education and exami- 

ition of students. All four are of equal rank and 
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t the 
pe )s- 
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dignity, and the beginnings of all are equally 
clouded in mystery. Together they constitute a 
Legal University which is more nearly akin to the 
Mediaeval Guild than any other institution now in 
existence. Within their walls students and teach- 
ers, and all ranks and grades of the Profession, live 
a more or less intimate and common life. The Inns 
are thus the inspirers of a life of study through a 
whole career. 
Charter from King James 


The four Inns base their rights and privileges 
upon a Patent from King James dated August 13, 
1608. In this charter the Inns of Court are thus 
spoken of: 

“For a long time dedicated to the use of the 
“students and professors of the law, to which, as to 
“the best seminaries of learning and education, very 
“many young men, eminent for rank of family and 
“their endowments of mind and body, have early 
“resorted from all parts of this realm, and from 
“which many men in our own times, as well as in 
“the times of our progenitors, have by reason of 
“their own great merits been advanced to discharge 
“the public and arduous functions as well of the 
“State as of Justice, in which they have exhibited 
“great examples of prudence and integrity, to the 
“no small honour of the said profession and adorn- 
“ment of this realm and good of the Common- 
“wealth.” 

The Inn as an Institution 


Neither the Government of England, nor the 
Courts and Judges have anything to do with edu- 
cating and ordering the “Upper Branch of the 
Law” as it is called. That function devolves wholly, 
upon the Masters of the Bench of the Inns of Court. 
Each Inn is an independent entity. Each calls to 
the Bar those of its own members whom the Bench- 
ers of the Inn deem qualified. As the Benchers call 
to the Bar, so they have complete control of pro- 
fessional conduct thereafter, and the right of dis- 
missal from the profession for just cause. 

For admission, the Inns now require a candi- 
date to pass the examination that qualifies one to 
enter a British university. There is an entrance 
fee of about two hundred and fifty dollars. Studies 
may be pursued at the regular lectures which are 
provided by the Council on Legal Education or with 
tutors, or privately. Four preliminary tests are 
made covering Roman Law, Constitutional Law, 
Criminal Law and Real Property. The final exami- 
nation embraces Common Law, Equity, Procedure 
and Evidence. Before being called, the student 
must eat seventy-two dinners, which merely means 
that he must “keep his terms,” i. e., he must be in 
attendance at dinner on at least six days during 
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each of four terms for three years. If he is study- 
ing at a University, the number of dinners required 
per term is only three. On being called, a further 
fee of about five hundred dollars is required 
An American Is Impressed 
Gowned and clad in a wig for the first time, 
with a white band at the throat, one realizes what 
it means to be, for instance, a member of the “Hon 
orable Society of the Middle Temple.” Especially 
is that dignity impressed upon the novice when at 
dinner in the Great Hall he is surrounded by friends 
and hears his name toasted and the company sing- 
ing with gusto, “For he a jolly good fellow,” 
which they call “musical honors” on this side. Or 
what the association means may be impressed the 
more solemnly, perhaps, on some commemorative 
occasion, such as a recent one I was privileged to 
attend, when the gold and silver plate of the Inn 
dating back to the Revolution and the Tudors was 
all displayed, and nothing was lacking to remind 
one of the greatness of the past. The solemn voice 
of the Treasurer sounded through the Hall: “Mas 
ter Junior, you will bid the Members of the Inn to 
be upstanding—and drink to the immortal memory 
of that distinguished member of this Inn—Sir 
Walter Raleigh! and in silence!” And all stood 
with bowed heads, as they thought of Raleigh 
standing on that very spot in doublet and slashed 
hose, a student of the law three hundred years gone 
by! It was a nhever-to-be-forgotten occasion. 


is 


The Inheritance of the Law 


The four Inns of Court stand to-day as they 
have stood for centuries—the embodiment and ex- 
pression of the Common Law of England. They 
are not like some abandoned monastery of the Mid 
dle Ages represented by empty fanes, dilapidated 
halls and ruined cloisters, but are modern as well 
as ancient, and put to the fullest use. They house 
today, as they did five or six hundred years ago, the 
active participants in the ever-enthralling struggles 
of litigation, in those day-by-day efforts of Judges 
and Counsel to apply principles of English justice 
and equity to the critical affairs of life. 

The Temple and the busy life therein seem, to a 
casual observer, to be a natural development fos- 
tered by a system of legal administration that cen- 
tralizes the litigation of an entire nation in practi 
cally one place, at the Law Courts at Temple Bar. 
It should be remembered, however, that the Laws 
Courts came late to the Temple; the Temple did 
not grow up in juxtaposition to the Courts. Until 
about fifty years go, Her Majesty’s Principal Courts 
were at Westminster, ranged in and about the old 
Hall of William us, which adjoins the Houses 
of Parliament. 


Ruf 


Specialization 


A characteristic feature English practice is 
the clear classification of members of the Bar ac- 
cording to specialty \s soon as one succeeds or 
distinguishes one’s self in a case, solicitors come to 
think of him as likely to succeed in that line. Other 
briefs of the same character and in the same field 
of law follow, so that one is soon classified as Com- 
man Law, Commercial Law, Company Law, Di- 
vorce, International | whatever it may be. 
Or, one may start out with a resolve to specialize, 
as in Chancery, divorce. or admiralty practice, and 
pursue that course consistent! rhe result is that 


aw, or 


counsel group themselves very much by their sp 


cialty. So that we have Lincoln’s Inn and Gray’s 


Inn (broadly speaking) for Chancery work, 
especially the former, and the Temple for the Cx 
mon Law. The Temple is unquestionably at tl 
present day, as it has ever been, the Ancestral Hor 
of the Common Law. 


Open to All Nations 


The reason why Englishmen cherish these 
stitutions is, I think, because they see in them th 
expression of law and order which they hold to 
the best thing in life. Perhaps the Temple vague 
represents the Empire, or British influence throug! 
out the World; for here are found 
women students, and practitioners 
reveal by face and dress and spirit the cosmopolita: 
character of the Temple. They come from the four 
quarters of the Globe. Sometimes | h see 
called to the Bar on a single evening representa 
tives of eight or ten different nationalities. The 
were all admitted to the great fellowship of 
English law without taking or implying to take any 
oath of allegiance to the Sovereign of Great Britair 
It is a moving spectacle, and explains in a measure 
why England’s appeal to law at the beginning of 
the Great War met with such a response in distant 
lands that were quite removed from the political 
jurisdiction of Great Britain. It is suggested that 
that is merely good policy: it may be so, but the 
practice is unique among the nations 


men al 


well, wl 


ave 


More than 
one American citizen has been grateful for the per 
mission thus afforded, to be a member of the Eng 
lish bar and at the same time to retain his Ameri 
can citizenship. 

Americans “Take Silk” 


The English Bar has gone one step further, for 
two American citizens have recently received the 
unprecedented distinction of appointed 
King’s Counsel. The two Americans thus honored 
“with silk” are Mr. R. Newton Crane, K. C., and 
Mr. J. Arthur Barratt, K. C., who h been prac 
ticing at the English Bar for 30 and ; re 
spectively, and are held in the highest esteem 

As I go about my professional work in the old 
Temple, I cannot refrain from bringing frequently 
to life many of those who had chambers here in 
the dim and remote past, who have walked these 
Courts as age has succeeded age, whose names are 
household words wherever the Common Law 
studied and practiced. Imagination sometimes per- 
mits a present-day court and judge to vanish and 
then one finds one’s self listening to Coke or Mans- 
field, to Hardwicke. Eldon, Coleridge, Park, Rus- 
sell or some other of the score and of famous 
jurists, to whom each person who has inherited the 
English tradition is immeasurably indebted 


being 


Ave 


23 years 


is 


more 


Signers of the Declaration of Independence 

But the fascinating experience I find 
brings to life the Americans of the past who have 
lived and studied and been called to the Bar at the 
Middle Temple. 

There is nothing that makes me feel the 
tial unity of mind in ordinary associations, opera- 
tions and contacts of life, between the people of the 
United States and England, as to think of how 
many of our forefathers of the colonial days, sign- 
ers of the Great Declaration, of the Articles of 
Confederation, and of the Constituti makers 
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and founders of the Nation,—were trained at the 
Middle Temple in the principles of liberty and of 
law which we still cherish as our life. The list is a 
long one. One hundred and fifty are on the rolls 
of the Middle Temple, which for some reason em- 
braced nearly all of who came across the 
seas. 

Five Middle 
of Independence, 
imbibed at the Temple 
erty to which they gave expression in 1776. 
were first of all four South Carolinians: 

Edward Rutledge, afterwards Governor 
State ; 

Thomas Heyward, Jr., afterwards a Judge; 

Thomas Lynch, Jr., and 

Arthur Middleton ; and, 

Thomas McKean, of 
Chief Justice and Governor of the 
sylvania. 

Five young lawyers trained at the Temple were 
members of the Congress which adopted the Ar- 
ticles of Confederation. They were: Joseph Reed, 
who declined the Chief-Justiceship of the State of 
Pennsylvania and became President of its supreme 
Executive Council, Thomas McKean, already men- 
tioned, afterwards Governor of that State, and John 
Dickinson, whose letters signed “Pennsylvania 
Farmer” wielded a powerful influence throughout 
the Colonies. The others were John Banister of 
Virginia and John Mathews of South Carolina, who 
afterwards became Chancellor of the State and 
then Governor. 

Fathers of the Constitution 


I like to think that throughout the delibera- 
tions at Philadelphia which brought forth a new 
Constitution for the United States, the influence of 
the teaching of the Middle Temple was working 
upon the minds of all who sat there. Six of those 
who signed the Constitution in its final form 
owed their legal training to the Middle Temple, and 
probably some of them had sat under the personal 
teaching of Blackstone. These Middle Temple 
“Fathers of the Constitution” and the offices they 
afterwards filled were. 

1. William Livingstone, 
State of New Jersey; 

2. Jared Ingersoll, a 
phia Judge and Attorney 
Pennsylvania ; 

3. John Blair, Justice of the 
of the United States ; 

4. John Rutledge, Governor, Chancellor and 
Chief Justice of the State of South Carolina and 
Justice of the United States Supreme Court; 

5. Charles Pinckney, United States Minister 
to Spain, and four times Governor of the State of 
South Carolina; and 

6. Charles Cotesworth Pinckney, of South 
Carolina, the patriotic Minister to France, who will 
be remembered as the author of the impassioned 
“Millions for defence, but not one cent for 
Thrice he declined public appointments. 
Washington invited him in succession to be Jus- 
tice of the U. S. Supreme Court, Secretary of War, 
and Secretary of State. He was nominated for Vice- 
President on the Federal ticket with John Adams 
in 1800, when Jefferson was chosen President. 
distinguished lawyers 


those 
Templars signed the Declaration 
which means that they probably 
those ideas of English lib- 
There 


of the 


lastly, 
Delaware, afterwards 
State of Penn- 


first Governor of the 


distinguished Philadel- 
General of the State of 


Supreme Court 


words: 
tribute.” 


Besides those who 


helped to mould the Colonies into States and 
found the whole Confederation upon ideas of E: 
lish liberty imbibed at the Temple, there was 
large number of Middle Templars scatter 
throughout the Country. Their names include si 
well-known names as: Robert Livingstone, of N 
York, Benjamin Harrison, of Virginia, Jonatl 
Belcher, of New England, John Carter, of Virgi: 
Richard Lee, of Virginia, William Drayton, 
South Carolina, Andrew Hamilton, of Penns 
vania, os Randolph, of Virginia, William Bi 
nett, of New York, William Byrd of Virginia, W 
liam Franklin (son of Benjamin) of Philadelp! 
Cornelius Low, of New Jersey, Charles ( Carroll, 
Maryland, Sieeacs Moultrie, of North Caroli: 
John Laurens, of South Carolina, Henry Lee, 
Virginia, Philip Key of Maryland, and Jam 
Wright, of Georgia. 

But I must not further pursue this list. It p: 
takes too much, I fear (as does the whole list in tl 
Middle Temple records), of the nature “of a cat 
logue of the leading families of the Colonies fro: 
New York to Georgia during the latter half of tl 
Eighteenth century. 

Honors to American Ambassadors 


The most notable relationship between the Ter 
ple and America in recent years has been that 
the calling to the Middle Temple Bench in succes 
sion three American Ambassadors sede distit 
guished at the Bar. First, there was Mr. Choat 
who was styled by the then Lord Chancellor as “the 
very ideal of an Ambassador.” Then Mr. John W 
Davis was honored. I have no record of the words 
used by the Treasurer of the Inn when this honor 
was conferred upon Ambassador Davis, but if it 
was as complimentary and full of sincere esteem as 
the estimate which was upon everybody’s lips dur- 
ing his incumbency of the great London post, then 
Mr. Davis, too, learned that he was “the very ideal 
of an Ambassador.” Now, within a month of his 
arrival in England the Benchers have invited the 
new Ambassador, Mr. Frank B. Kellogg, to a 
among them. In this way is the American Bar As 
sociation being honored through its former Presi 
dents. 


seat 


Literary Associations 

In view of the approaching visit of the mem- 
bers of the Bar Association to London, and the fact 
that some of the large party may not be lawyers, it 
should be fitting for me to speak of the Temp . 
aside from its legal aspects, for there is scarcely 
place in England more worthy of being called a 
“show-place.” No one should be content to go 
away without having walked through its cloistered 
courts and passageways, or having seen within its 
ancient church and storied halls. or listened to the 
tale of its fascinating traditions. Visitors will find 
one or two unsurpassed town views from the ter 


races, down over the Temple gardens 


through the blue haze towards the hills of Surre 
lhe architecture, also, of the old Round Church and 


the Middle Temple Hall, and the two 
braries, is well worth studying. 

Old Middle Temple Hall 

As I sit at my desk I overlook Fountain Court, 

immortalized by Dickens, and the old Hall. My 

mind’s eye is filled with the Under that 

hammer-beam roof Shakespeare played “Twelfth 


Temple Li- 
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Goldsmith and Lamb 
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inheritance 
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I the Common 

seek out one spot 

Y William Black- 
art of the time at least 
the “Con on the 
dition says his chambers 
urt, and were so situated 


that he had to complain of the noise above made 
“by his revelling neighbour,” Goldsmith. It may 
be Blackstone wrote the fourth volume of his 
famous Commentaries in the very structure re- 
ferred to by Spenser in the “Prothalamion” :— 


“Those bricky towers, 

“The which on Themmes brode aged back 

doo ride, 

“Where now the studious lawyers have their 

bowers, 

“There whilome went the Temple Knights 

to bide, 

“Till they decayed through pride.” 

On this spot in Brick Court, it would be fitting 
if American lawyers were to erect, with the Bench- 
ers’ approval, a worthy monument to Blackstone, 
typifying the debt Americans feel they owe, and 
can never repay, to the Great Commentator. 

1, Brick Court, Middle Temple, 

February, 1924 


A Notable Reunion at Kansas City 


Twenty-one of the twenty-six living former 
presidents of the Kansas City, Mo., Bar Associ- 
ation attended a reunion and dinner in that city 
on February 15. The guests of honor were Gardi 
ner Lathrop of Chicago, Sanford B. Ladd, Oliver H. 
Dean and Edward L. Scarritt. The others in at- 
tendance were Henry D. Ashley, Henry M. Beards- 
ley, Robert E. Ball, James H. Harkless, L. Newton 
Wylder, John B. Pew, Elmer D. Powell, Edward 
D. Ellison, Rees Turpin, John I. Williamson, 
Thomas H. Reynolds, Henry S. Conrad, Joseph A. 
Guthrie, Henry L. McCune, Hunt C. Moore, Clar- 
ence S. Palmer, and William C. Michaels. Many 
speeches were made and the affair was voted a 
great success. One of the newspapers of the city 
thus commented on the reunion: “When one scans 
the long list of distinguished men who have served 
the Kansas City Bar Association as presidents in 
the past, the recent reunion of twenty-one of the 
twenty-five past presidents is more than ordinarily 
interesting. It is not invidious, so far as others 
are concerned, to point with special pride to such 
men as Sanford B. Ladd, Gardiner Lathrop and 
O. H. Dean and others whose service goes back to 
the early days of the history of the Kansas City 
bar. Those who have served in later years are 
entitled to the distinction accorded them, but the 
local bar is especially to be congratulated on num- 
bering among its presidents such able lawyers and 
exemplary citizens as those named at random.” 


Little Rock Bar’s “Gridiron” Dinner 


The Little Rock Bar Association’s annual 
“Gridiron” dinner, on February 22, took the form 
of a burlesque on the trip of the Arkansas dele- 
gation to the special meeting of the American Bar 
Association in London. Act I represented the 
Arkansas delegation aboard the steamship “Beren 
garia,” and Act II represented a visit of the Ar- 
kansas party to the British monarch. The scenic 
arrangements, particularly those of the first act 
representing the deck of the “Berengaria,” were 
extremely realistic. Both acts were marked with 
caricatures and “take-offs” of well known local per- 
sonalities, humorous incidents and witty dialogue, 
and were interspersed with clever song parodies 
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Recapture Clause of Transportation Act Upheld—Discrimination in Railroad Rates—lInt 
state Commerce Commission Power to Make Emergency Orders—Conditions on Whicl 


Same Body May Require Issuance of Interchangeable Mileage Strips 


Federal 


Rights and Local Practice—State Law and Limitation of Liability in Express 
Receipt—Unfair Competition—Government Suit to Enjoin “Future” Opera 





By 
Carriers—Transportation Act, Recapture Clause 


The government may constitutionally appropriate, for 
the development of railroad transportation generally, the 
excess of profit earned by a railroad above that necessary 
to furnish a fair return to the carrier. 

Dayton-Goose Creek Railway Co. v. The United 
States et al., Adv. Ops. 216, Sup. Ct. Rep. 169. 

This decision established the constitutionality of 
the so-called “recapture” provisions of the Transpo 
tation Act. Although the question was raised by a 
small Texas railroad, which sought to have the Fed 
eral authorities enjoined from enforcing an order of 
the Commission based upon these clauses, nineteen 
other roads, including some of the largest systems in 
the country, filed briefs by leave of court as amici 
curiae in support of the appeal 

Section 422 of the Transportation Act, which 
added Section 15a to the existing Interstate Commerce 
\ct, embraces the provisions in question. By it the 
Interstate Commerce Commission was authorized to fix 
rates which would enable the carriers, individually ot 
by rate groups, to earn a fair return; to value railroad 
property; and to fix the percentage amounting to a 
fair return. The excess above this amount the rail 
road is required to hold as trustee for the United 
States. Half is to go to a reserve fund to be main 
tained by the carrier and expended for certain pur 
poses only, and the other half to a general railroad re 
volving fund which the Commission is to use to assist 
financially weak roads 

When the Commission sought to secure this ex 
cess from the complainant railroad, the company 
brought this suit to restrain the enforcement of the re 
capture clauses as unconstitutional. The District Court 
for the Eastern District of Texas dismissed the bill 
and upon appeal to the Supreme Court the decree was 
affirmed 

The Crier Justice delivered the opinion of the 
Court. After stating the facts he reviewed recent cases 
in which the Court had had occasion to consider the 
lransportation Act. He then said 

In both cases it was pointed out that the Transpor 
tation Act adds a new and important object to previou 


interstate commerce legislatiot vhich was designed pri 
marily to prevent unreasonable r discriminatory rates 
against persons and localities. The new act seeks affirma 


tively to build up a system of railways prepared to handl 
promptly all the interstate trafh f the country It aims 
» give the owners of the railways an opportunity to earn 
enough to maintain their properties and equipment In 
such a state of efficiency that they can carry well this 
burden. To achieve this great purpose, it puts the rail 
road systems of the country more completely than ever 
under the fostering guardianship and control of the Com- 
mission, which is to supervise their issue of securities, 
their car supply and distribution, their joint use of ter- 
minals, their construction of new lines, their abandonment 
of old lines. and by a proper division of joint rates, and 
by fixing adequate rates for interstate commerce, and, in 


tions on New York Coffee and Sugar Exchange Not Sustained 
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case of discrimination, for intrastate comn 
a fair return upon the properties of the ca 
He rejected the contention that the power t reg 
late interstate commerce was confined to fixing rea 
able rates and preventing discriminatory rates 


[his is too narrow a view of the commer: lause 
regulate in the sense intended is to foster, protect 
ontrol the commerce with appropriate regard to the w 
tare of those who are immediately concert as well 


the public at large, and to promote its gr 
its Satety 
He adduced cases sustaining the federal powe 
build railroads as authority to show that the intersta 
commerce power extends to seeing that the exist 
railroads were enabled to function properly. The 
capture provisions were the essential parts of the pl 
by which the Section. sought to keep all railroads 


sound financial condition, maintain uniform rates 
yet afford to each railroad a fair return 

lhe learned Chief Justice then considered the 
lation of the provision with respect to the rights of 
shipping public on the one hand, and to those of 


carriers on the other \s to the former he said 


part: 

Rates which, as a body, enable all the railroads ne« 
sary to do the business of a rate territory or section 
enjoy not more than a fair net operating income on 
aggregate value of their properties ther: economical 
and efficiently operated, are reasonable from the stand 
point of the individual shipper in that sectior He, wit! 


every other shipper similarly situated in the same secti 
is vitally interested in having a system which can do al! 


the business offered. If there is congesti he suffer 
with the rest He may, therefore, be properly required 
in the rates he pays, to share with all other shippers 
the same section the burden of maintaining an adequat 
railway capacity to do their business This conclusior 
makes it unnecessary to discuss the question mooted 
whether shippers are deprived of nstitutional rights 
when denied reasonable rates 

lurning to the position of the carriers, he sai 

he carrier owning and operating a railroad weve! 
strong financially, however economical facilities 
favorably situated as to traffic, is not entitled, as of cor 
stitutional right, to more than a fair net operating income 
upon the value of its properties which are being devote: 
to transportation. By investment in a business dedicate 


to the public service the owner must recognize that, as 
compared with investment in private business, he cannot 
expect either high or speculative dividends, | 
obligation limits him to only fair or reasonable profit 
If the company owned the only railroad engaged in trans- 


portation im a given section, and was doing al! the business, 
this would be clear. If it receives a fair return on its 
property, why should it make any difference that other 
and competing railroads in the same section are permitted 
to receive higher rates for a service which it costs them 
more to render and from which they receive no better net 
return? Classification of railways in the matter of ad- 
justment of rates has been sustained in numerous cases 


After distinguishing certain cases cited by the rail 


roads, he continued: 
The reduction of the net operating return provided by 


the recapture clause iS, aS near as may De tne ame 
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Carriers—Rate Regulation, Discrimination 


If two railroads unite in a through rate which becomes 
because of lower rates established 
ads on its own lines, both must be 
the discrimination of the joint rate. 


e may be unjustly discriminatory al- 


unjustly discriminatory 

by only one of the 1 

held as participants 
A preferential rat 


though given by a railroad in good faith and only where 
necessary to secure the traffic from competition. 


United States vy. Illinois Central R. R. Co. et al. 
and Wyoming Railway Co. v. United States et al., Adv. 
Ops. 190, Sup. Ct. Rep. 189. 

The railroads serving the yellow pine region of 
Mississippi and Alabama have made of this region a 
so-called “blanket territory”; that is, they have estab 
lished the same through lumber rates to the northern 
markets, regardless of the varying distances within the 
area. An exception to this uniformity gave rise to the 
present suit. Near the center of this region lies the 
town of Knoxo, connected by an independent line, the 
Fernwood & Gulf, with Fernwood, the junction on th« 
Illinois Central. Although the distance from Knoxo to 
the northern markets is much than from many 
points within the blanket area, the joint through rate 
from Knoxo via Fernwood was two cents per hundred 
pounds higher than the rate from other points within 
the territory. At the instance of a lumber company 
owning a mill at Knoxo, the Interstate Commerce Com 
mission found this joint rate unjustly discriminatory 
and ordered its discontinuance. The Illinois Central 
and the Fernwood & Gulf then brought the first of 
these two cases to have this order set aside. The Dis 
trict Court for the Southern District of Mississippi en 
joined the enforcement of this order, but on appeal to 
the Supreme Court the decree was reversed. The sec- 
ond case presented a similar set of facts, but here the 
decree of the District Court for the District of Wy 
oming dismissing the bill was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court \fter stating the facts he met the conten 
tion that neither carrier could be held to have pat 
ticipated in an unjust discrimination because the 
one railroad was not a party to the lower rate, and 
the other, the Illinois Central, had nothing to do 
with the higher rate, Knoxo not being on its lines. 
He said 

Proceedings to remove unjust discrimination are aimed 
directly only at the relation of rates. By joining with 
the T"'inois Central in establishing the prejudicial through 
rate from Knoxo, the Fernwood & Gulf became as much 
a party to the discrimination practiced as if it had joined 
also in the lower rates to other points which are alleged 
to be unduly preferential (citing cases). If such were 
not the law, relief on the ground of discrimination could 
never be had against preferential rates given by a great 
railway system to points on its own line which result in 
undue prejudice to shippers on short lines connecting with 
it. Moreover it is not true that the Illinois Central cannot 
remove the discrimination without the cooperation of the 
Fernwood & Gulf. The order leaves the carricrs free to 
remove the discrimination either by making the Knoxo 
rate as low as that from Fernwood, or by raising th 
rate from Fernwood, or by giving both an intermediat« 
rate, (citing The Illinois Central, acting alone 
is in a position to raise the rate from Fernwood. For 
its main line extends from there to the Ohio River cross 
ings,—the rate-breaking point. 


less 


cases) 


In the second place the railroads had urged 
that this discrimination was not unjust, because the 
Illinois Central had not maintained a general policy 
of granting to connecting lines the blanket rate, but 
did so only in instances where it found this con 
cession necessary to secure traffic which might 
otherwise go to competitors. The low through rate 
was achieved in these cases by giving the connect 
ing carrier an allowance, called “absorption,” which 
reduced the Illinois Central’s share of through rates 
to less than the rate from the junction. The learned 
Justice said: 


But preferences may inflict undue prejudice though the 


carrier's motives in granting them are honest (citing 
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cases). Self interest of the may not override 
the requirement of equality in rates. It is true that the 
law does not attempt to equalize opportunities among lo- 
calities (citing cases); and that the advantage which 
comes to a shipper merely as a result of the position of 
his plant does not constitute an illegal preference (citing 
cases). To bring a difference in rates within the pro- 
hibition of Paragraph 3, it must be shown that the dis- 
crimination practiced is unjust when measured by the 
transportation standard. In other words, the difference 
in rates cannot be held illegal unless it is shown it is not 
justified by the cost of the respective services, by their 
values, or by other transportation conditions. But the 
mere fact that the Knoxo rate is inherently reasonable, 
and that the rate from competing points is not shown to 
be unreasonably low, does not establish that the dis- 
crimination is just. Both rates may lie within the zone 
of reasonableness and yet in undue prejudice. 
The Commision, he said, had considered the 
various factors. It had found that the service from 
Knoxo was similar to that from other points and 
cost the carrier no more. The learned Justice con 
tinued: 
In view of the policy and 
the Commission may 


arrier 


result 


1 provisions of that statute, 

properly have concluded that the 

carrier’s desire to originate traffic on its own lines, or t 
take traffic from a competitor, should not be given as much 
weight in determining the justness of a discrimination 
against a locality as theretofor: I now, the interest 
of the individual carrier must yield in many respects 
to the public need (citing cases) id the newly conferred 
power to grant relief against rates unreasonably low may 
afford protection against injurious rate policies of a com 
petitor, which were theretofore uncontrollable. 

Finally it was held that the order was not ob 
noxious to the due clause on the ground 
that even the present share of the Fernwood & Gulf 
was unremunerative, for the reason that the order 
might be complied with by raising the preferential 
rate, or by reducing the share of the Illinois Central. 

The only differentiating circumstance in the 
second case lay in the fact that there the higher rate 
was not a joint rate, but a combination of the trunk 
line rate to the junction and the short line local 
rate. This distinction the Court found to be with 
out legal significance in this connection. 

The cases were argued by Mr. Blackburn 
Esterline for the United States, by Mr. Robert V. 
Fletcher for the Illinois Central, by Mr. Garner 
Wynne-Green for the Fernwood & Gulf, by Mr. H. 
C. Lutkin for the Wyoming Railway Company, and 
by Mr. J. Carter Fort for the Interstate Commerce 
Commission 


process 


Carriers—Interstate Commerce Commission 


The power of the Interstate Commerce Commission to 
make emergency orders without notice and hearing does 
not extend to requiring a terminal railroad to switch over 
its own tracks the cars of another road. 

Peoria & Pekin Union Railway Co. v. United 
States, Adv. Ops. 195, Sup. Ct 

Acting under the Transportation Act of 1920, 
which authorizes the Interstate Commerce Com 
mission to issue, in certai eme! 
ency orders without notice, hearing, or the making 
of a report, the Commission ordered the Peoria & 
Pekin Union Railway Company to continue to 
switch cars of a connecting carrier over its own 
tracks and with its own engines. The Peoria Com- 
pany contended that this order did not fall within 
the emergency power, and brought suit to enjoin 
the enforcement of the order in the District Court 
for the Southern District of Illinois. The connect- 
ing carrier, the Minneapolis & St. Louis Railroad 
Company, intervened as defendant. The District 


\ep 19 


rtain classes of cases, 


Court denied an injunction, and upon 
to the Supreme Court the decree was r¢ 
Mr. Justice Brandeis delivered the 
the Court. The principal contention 
mission was that the order fell within tl 
given to regulate “car service.” The 
tice said: 
mnotes the use to whi 
put; not the transp 
Cars and locomot 
instrumentalities 
emergencies 


But “car service” c 
of transportation are 
rendered by them 
and terminals, are the 
instrumentalities available in 
other than the owner was the sole purp 
graphs a, b, and c. It is to this end only 
is made by Paragraph 10 for the “movemer 
exchange, interchange, and return of lo 

and other vehicles used in the transportation 

erty.” 

To the contention that the emer; 
to make orders concerning the swi 
should be regarded as given by 
said: 

Transportation Act 
the intention of Congress to place u 
the administrative duty of preventing 
traffic. But there is no general grant of em 
to that end; and the detail in which the 
power have been specified precludes its 
subjects by implication Moreover, 
differs in character from those as to ! 
is expressly granted. These involve eit 
one carrier of property of another, or 
the manner and the means by which the 
portation shall be performed. The switcl 
in question compels performance of the 
receive and transport cars of a connect 
courts may enforce such duties by 
tion, including a preliminary restraining 
been recognized. It may be that Congress 

conferring emergency 

Commission 


1920 evinces, in 


this reason, from 
character upon the 

An objection of the United States 
was held waived by its failure to take ; 
from the action of the lower court in 
objection. 

The case was argued by Mr. Robe: 
for the Peoria & Pekin Union Railw: 
by Mr. Blackburn Esterline for the 
by Mr. R. Granville Curry for the Inter 
merce Commission, and by Mr. Dor 
the Minneapolis & St. Louis Railroad | 


Carriers—Interstate Commerce 


The Interstate Commerce Commission may require the 
issuance of interchangeable mileage scrip coupon tickets 
only upon the finding that the rates determined for such 
tickets are just and reasonable. 

United States et al. v. New York Central 
Co. et al., Adv. Ops. 227, Sup. Ct. Rep. 212. 

The Act of August 18, 1922, amended the Inter- 
state Commerce Act so as to require 
panies to interchangeable = mil 
coupon tickets at just and reasonable 
subject to regulations to be imposed | 
It was made a misdemeanor 
to refuse to accept such tickets. After a 
Commission ordered all Class 1 rail: 
such tickets, to be sold at a twenty 
tion from the face value. 

Certain railroads then brought su 
the enforcement of this order on the 
the Amendment of 1922 violated the | 
ment and the commerce clause of the 
stitution, and that the order contraver 
sections of the Interstate Commerce t 
trict Court for the District of Massachuse 


issue 


mission. 
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erpetual injunction, but on another ground, like- 
se argued: that the Commission had issued its 
er considering that the Amendment required it 
make a reduction of rates for these tickets, and 
it the Commission had not in fact found that 
rates so fixed were just and reasonable. Upon 
peal to the Supreme Court the decree was af- 


ned 


assertion of Federal rights, when plainly and reasonably 
made, is not to be defeated under the name of local prac- 
tice. Even if the order went only to the venue and not 
to the jurisdiction of the Court, each Director General in 
turn plainly indicated that he meant to adopt the position 
of his precedessor, and to insist that the suit was brought 
in the wrong county. His lawful insistence cannot be 
evaded by attempting a distinction between his appearance 
and his substantially contemporaneous adoption of the plea. 
Indeed, when the law requires him to unite his defense on 


Mr. Justice Holmes delivered the opinion o the merits, which imports an appearance pro hac vice, 
‘ with his preliminary plea, it is hard to understand how any 

We effect could be attributed to the statement that he appeared. 

[here is no doubt that the bill owed its origin to a The state courts may deal with that as they think proper 

vement on the part of traveling salesmen and others to in local matters but they cannot treat it as defeating a 

tain interchangeable mileage or scrip coupon books at plain assertion of a Federal right. 

juced rates. The bill that was passed originally fixed The case was argued by Mr. Roy B. Thomson 


juced rates, but it was amended to its present form - 
ndoubtedly because the prevailing opinion was that the for the railroad, and by Mr. W. S. Hogsett for 


rates should be determined in the usual way, by the usual respondent. 
ody. The object of the traveling salesmen was defeated . rs 3 stds 
so far as Congress declined to take any step beyond Carriers—Limitation of Liability 
,uthorizing the issue of scrip tickets. Coming, as it did, The limitation of liability contained in an express receipt 
1e ag 10T tor his - f< f »( re fz - . . ° ° 
the agitation for this form of reduced fares, he ig not obviated by a State law that a failure to deliver the 
tat 4 lz fz , & ig Ce , f ) SS . . . ° 
irage of fulfilling the hope that gave it rise; but in article shipped amounts to a Conversion unless explained. 
fact it required a determination of what was just and American Railway Express Co. v. Levee, Adv. 
reasonable exactly as in any other case arising under Ops. 4, Sup. is Rep. 11. 
he Interstate Commerce Act. A k was shi - i . 
a : “ths: “4 7 A trunk was shipped under an express receipt 
rhe reg er parses ss 1€ Said, rate) that limiting the liability of the carrier to fifty dollars. 
Cont Sants See ya or gee n Pome <a re- Suit for damages for its loss was brought in a 
turn and _— it was doubtiul whether the yr Louisiana court, which held that the defense 
ticket would stimulate travel enough he meet 10SS_ afforded by this provision was obviated by a State 
esulting from the new rate. He con uded : statute placing the burden on the carrier to prove 
a thus excluding the grounds nid. a - order that the loss had been occasioned by uncontrollable 
l ) stined, t nmission hek é P 710us : Ty : ; ; 
Cees SS CS, Oe Ne ee ee ae accident. The Court of Appeal, First District, 
pirit and appare urpose of the law required that the . . . * 
experiment should be tried, and on these premises declared affirmed the judgment, but on writ of certiorari it 
that the rates resulting from the reduction of twenty per was reversed by the Supreme Court of the United 
cent would be “just and reasonable for this class of travel.” States. 
It seems to us plain that the Commission was not prepared =e P = +s 
to make its order on independent grounds apart from the Mr. Justice Holmes delivered the Gpawcs of 
deference naturally paid to the supposed wishes of Con- the Court. He said inpart: —— 
gress. But we think that it erred in reading the wishes Coming to the merits, the limitation of liability was 
that originated the statute as an effective term of the valid, whatever may be the law of the State in cases within 
statute that was passed, and therefore that the present its control (citing cases). The effect of the stipulation 
order cannot stand could not have been escaped by sting in trover and laying 
T i ' > : the failure to deliver as a conversion if that had been done 
> case was argue r Mr. Black =ster- 4 - , 
, lhe . U : 1c . Ay : + «> Ester (citing case). No more can it be escaped by a State law 
ine tor the United otates, by Mr. fr. J. Farrell for or decision that a failure*to deliver shall establish a con- 
the Interstate Commerce Commission, by Mr. version unless explained. The law of the United States 
Charles F. Choate, Jr. for the New York Central cannot be evaded by the forms of local practice. 
Railroad Company, and by Mr. Hoke Smith for the . The case was argued by Mr. Arthur A. Moreno 
for the company, and by Mr. Charles T. Northam 
for the shipper. 


Court. After stating the facts, he said: 


ational Council of Traveling Salesmen’s Associa- 


tion 


Carriers—Federal Control, Venue Unfair Competitian 


A merchant’s refusal to buy of a wholesaler who per- 
sists in selling direct to a competitor, where no element of 
conspiracy exists, is not an unfair method of competition 
within the Federal Trade Commission Act. 

Federal Trade Commission v. Raymond Brothers- 
Clark Co., Adv. Ops. 175, Sup. Ct. Rep. 162. 

The Raymond Brothers-Clark Company and the 
Basket Stores Company were dealers in groceries 
in Nebraska. The Stores Company did partly a 
wholesale business and was to this extent a com- 
listrict where the plaintiff resided or where the petitor of the Raymond Company, a wholesale con- 

ause of action arose, as required by General Order C€f. The T. A. Snider Preserve Company, on Illi- 
18-A. Later John Barton Payne was substituted 01S manufacturer, shipped groceries in a “pool 
is defendant, and entered his appearance. The CaF to the Raymond Company for distribution to 
Kansas City Court of Appeals held that this ob- neighboring grocers. Part of the shipment had been 
jection went to the venue and was waived by the sold to the Stores Company. Upon learning of this 
:ppearance of Payne. On writ of certiorari, the fact, the Raymond Company delayed re-delivery 
Supreme Court of the United States reversed judg- to the Stores Company, and protested to the Snider 
ment entered for plaintiff Company against the direct sale to the Stores Com- 

Mr. Tustice Holmes delivered the opinion of the pany, asking the allowance of the jobber’s profit 
Court. He said: on this sale. When the Snider Company refused 

Whatever springes the State may set for those who to pay this commission, the Raymond Company 

are endeavoring to assert rights that the State confers, the ceased to purchase of it. After proceeding against 


A plea to the venue already made by the Director Gen- 
eral is not waived by the substitution and appearance of 
the Federal Agent. 

Davis v. Wechsler, Adv. Ops. 5, Sup. Ct. Rep. 13. 

A suit for personal injuries alleged to have 

een caused by a railroad while under Federal con- 
trol was brought against Walker D. Hines, Direc- 
tor General. Defendant pleaded a general denial 
ind also that the court was without jurisdiction be- 
ause the suit was not brought in the county or 
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the Raymond Company in the proper manner, the 
Federal Trade Commission adjudged that this 
method of competition violated the Trade Com- 
mission Act of September 26, 1914, and ordered the 
Raymond Company to desist from hindering inter- 
state commerce in this way. The Circuit Court of 
Appeals for the Eighth Circuit set aside the order 
and the Commission took a writ of certiorari to 
have this judgment reviewed. The Supreme Court 
affirmed the judgment of the Circuit Court of Ap- 
peals. 

Mr. Justice Sanford delivered the opinion ol 
the Court. The heart of his opinion is as follows: 


The words “unfair method of competition,” as used in 
the Act, “are clearly inapplicable to practices never here 
tofore re garded as opposed to good morals because char 
acterized by deception, bad faith, fraud or oppression, or 
as against public policy because of their dangerous tendency 
unduly to hinder competition or create monop oly” (citing 
cases). If real competition is to continue, the right of the 
individual to exercise reasonable discretion in respect of 
his own business methods must be preserved (citing case). 

The present discloses no elements of monopoly 
or oppression. So the Raymond Company 
has no dominant c cery trade, and com- 
petition between it and the Company is on equal 
terms. Nor do we find that the threatened withdrawal of 
its trade from the Snider Company was unlawful at the 
common law, or had dangerous tendency unduly to 
hinder competition 

It is the right, “long rec gnized,” of a trader engaged 
in an entirely private business, “freely to exercise his own 
independent discretion as to the parties with whom he will 
deal” (citing cases) . . a wholesale dealer has the 
right to stop dealing with a manufacturer “for reasons 
sufficient to himself.” And he may do so because he thinks 
such manufacturer is undermining his trade by selling 
either to a competing wholesaler or to a retailer competing 
with his own customers. Such other wholesaler or retailer 
has the reciprocal right to stop dealing with the manu- 
facturer. This each may do, in the exercise of free com- 
petition, leaving it to the manufacturer to determine which 
customer, in the exercise of his own judgment, he desires 
to retain. 

\ different cas¢ 
Raymond Company 


case 
far as appears, 
ntrol of the gr 
Stores 


any 


course, be presented if the 
had combined and agreed with other 
wholesale dealers that none woyld trade with any manu- 
facturer who sold to other wholesale dealers competing 
with themselves, or to retail dealers competing with their 
customers. An act lawful when done by one may become 
wrongful when done by many acting in concert, taking on 
the form of a conspiracy which may be prohibited if the 
result be hurtful to the public or to the individual against 
whom the concerted action is directed (citing cases). 
Mr. Adrian F. Busick argued the case for the 
Federal Trade nmission 


would, of 


Sherman Act 


The mere fact of a violent rise in the price of sugar for 
future delivery is not enough to show the corporations op- 
erating the exchange guilty of a conspiracy to restrain in- 
terstate commerce in sugar. 

United States v. New } Coffee and Sugar E.x- 
change et al., Adv. 249, Sup. Ct. Rep. 

The Attorney General brought this proceeding 
against the New York Coffee and Sugar Exchange 
and the New York Coffee and Sugar Association, 
which together constituted a central market for 
trading in sugar. The Exchange operates very 
much as does the Chicago Board of Trade. Con- 
tracts are for future delivery. There are no “wash” 
sales, but few of the sales result in actual delivery, 
contracts being settled by a system of offsetting 
purchases against The prices on the Ex- 
change to a large extent influence prices elsewhere 
for sales of sugar for actual delivery. The petition 
alleged that rporations constituted a ma- 


( ps 


| 
I 


= 
saies. 


these ci 


chinery for gambling. Occasion for the suit w 
afforded by the violent fluctuation of the price 
sugar in the spring of 1923, which greatly increas 
the cost to the consuming public. This fluctuati 
the petition alleged was the result of a conspir 
on the part of the defendant corporati 

government asked to have the operation of the | 
change enjoined, and all sales forbidden where 
purchaser did not in good faith in 
what he bought or where the seller did not actual 
have the sugar he sold. Defendants answered. 1 
District Court for the Southern District of N« 
York dismissed the petition, and upon appeal to t 
Supreme Court the decree was affirmed. 

The Cuier Justice delivered the opinion of t! 
Court. 

After stating 
said: 

The usefulness and legality of future 
livery, and of furnishing an exchange, where, under wel 
defined limitations and sales, the business can be carr 
on, have been fully recognized by this court in Board « 
Trade v. Christie Grain & Stock Co., 198 U. S. 236. Those 
who have studied the economic effect of 
for contracts for future deliveries generz ally 
stabilize prices in the long run instead of prom 
fluctuation. 

That such exchanges might be manipulated 
speculators, he said, did not make the exch 
combination in restraint of interstate commerce, 
merely subjected the manipulators to prosecutior 
He continued: 


ons. 


tend to acce 


these facts in greater 


| + 
Saies 


exchanges 
that they 
ting their 


wth 
sucn 


agre 


ange 
haast 


There is not the slightest evidence adduced to show 
that the two corporate defendants, or any of their officer: 
or members, entered into a combination or conspiracy 
raise the price of sugar. The circumstances upon which 
the government placed its case were a violent rise in the 
price of sugar without any economic justification or ex 
planation, lasting two mcnths or more, manifesting 
itself first in “futures” on the Exchange, and afterwards 
in the price of refined sugar for immediate delivery. 
The government fails because there is no evidence t 
lish that the defendants produced, or attempted to pri 
duce, the disturbance of the market 

The mere fact that the defendants were 
Sugar Exchange and Clearing Associatio1 
concede that some persons, not identified, 
conspiring, with criminal intent, used the Exchange and 
Clearing Association to cause the rise sugar prices, 
concessions which there is no testimony to support,—fur 
nishes no reason for enjoining defendant continuing 
the Exchange, or for a mandatory injun i 
the rules of the Exchange and Clearing Aasech iations 


The learned Chief Justice distinguished Board 
Trade v. Olsen, 262 U. S. 1, and held that it did 
not require the Court to enforce rules and regula 
tions for the Exchange which would prevent indi 
viduals from unlawfully abusing its functions 
The case was argued by Messrs. A. T. Seymout 
and James A. Fowler for the governm “ and by 
Messrs. William Mason Smith and John W. Davis 
for the Exchange 
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A Qusstien of Parties 
“A clerk of a Massachusetts my —* while cailing 
the civil list, suddenly exlaimed: ‘Drink water and 
beers.’ It developed that this remark referred to 
the of Drinkwater v. Bears, and was not in- 
tended as somewhat inconsistent a to those 
present. 

“Even more mysterious 
of a western journal under the 
of an action 
C — and Chicago, 
Co. Divorce, nonsupport. 


case 
lvice 
is the uncement 
title ‘New Suits, 
brought by Paulin C— v. Lon H 
Milwaukee & St. Paul Ry 
ee ; 


and win 
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Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men- 
tion of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 





rQHE Equality of States, a Study in the History 
| « Law by Julius Goebel, Jr. LL.£.. Ph.D., 

New York, Columbia University Press, 1923. 

89. $1.50—The doctrine of equality of states 

been attacked on the ground that it is not 

lied in practice and that it is inexpedient be- 
ise it prevents international organization and 
ures continuance of self help and war in inter- 
tional relations. Professor Dickinson’s compre- 
nsive treatise (Equality of states in International 
iw, 1920) emphasizes in the main these two as- 
cts of the question but discusses also the his- 
ric evolution of the doctrine of equality with the 
nclusion that it was not part of the system of 
irotius but was imported into international law by 

“naturalists,” Hobbes and Pufendorf, who as- 
imed an analogy between states and men in the 
nature. The natural equality of the latter 
id been assorted by the stoics and Roman jurists 

| handed down in medieval philosophy. 

Dr. Goebel takes issue with this part of Pro- 
ssor Dickinson’s argument. He denies the ex- 
tence of equality in the jural sense in the phil- 
ophy of Roman jurists, the church 
thers or the schoolmen. In his opinion, the doc- 
ine of equality, instead of flowing from a doctrine 

antiquity transmitted through the middle ages, 
rew out of developing practice opposed to medieval 
eory. It began in the recognition of equal sov- 
reignty of rulers in their treaties and arbitrations 
pp. 47, 58), it received new weight when sov- 
reignty began to be ascribed to states, regarded 
s persona ficta and enjoying some of the charac- 
eristics of Roman law corporations (p. 66), it be- 
ame accepted with the general disavowal of im- 
erial and papal claims of universal dominion after 
he reformation (p. 71) and was finally stated as a 
ctrine of tional law not by the theorist 
‘ufendorf but by Leibnitz who according to the 
uthor was governed by an “utter sense of political 
eality.” (p. 88). Thus it grew not from outgrown 
theory and bad analogy but was a statement of the 
ituation which had existed de for two cen- 
turies when Leibnitz wrote. (p. 58). 

Dr. Goebel has made an important contribu- 
tion to political theory, and his discussion of inter- 
national practice in the middle age opens up a fer- 
tile field for the historian of international law. To 
difference with Professor Dick- 
nson seems rather of emphasis than of substance. 
oth agree that the doctrine of equality owed much 
to stoic philosophy and both agree that the phrases 
at least were preserved in medi- 
val writings. Dr. Goebel has emphasized the im- 
portant influence of medieval practice on 17th cen- 
tury doctrine but with present practice and needs, 
vhich furnish the main ammunition for attack upon 
lity of states he does not deal. 

Quincy WRIGHT. 
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Income Tax Procedure 1924 by Robert H. Mont- 
gomery. New York: The Ronald Press. Pp. ix, 
1899. $10.00.—This edition is the eighth of the 
annual publications of Mr. Montgomery’s work on 
the federal income tax. During that time, owing 
to the constant flow of court decisions and Treas- 
ury rulings, the book has increased in size from 
461 to 1900 pages, despite the publication in 1921 
of the discussions of the “Excess Profits Tax” in 
a separate volume. The major portion of the pres- 
ent edition is devoted to the income tax, but there 
are included chapters on the federal estate tax and 
the capital stock tax, as well as a supplement to 
the “Excess Profits Procedure 1921.” The recur- 
ring editions of the income tax procedure have 
been noted by the author’s unsparing criticism ot 
those rulings of the Treasury Department which 
he regards as erroneous. In this respect the 1924 
edition does not differ from its predecessors. Ob- 
viously, opinions will differ as to the merits of some 
of this criticism. Much of it reflects rather the 
opinion of an advocate presenting the tax-payers’ 
case rather than of the judge or scholar calmly 
considering what a reasonable interpretation otf 
the law should be. However, the numerous at- 
tacks upon existing rulings have undoubted value 
to the practitioner in their suggestions of other 
lines of reason or other interpretations of the law 
than those adopted by the Department. The va- 
rious income tax services kept constantly up to 
date with weekly bulletins will reflect the current 
decisions of the courts and the Department more 
accurately than any annual publication could do, 
and careful examination and discussion of these 
opinions in the light of general practices of law 
and accounting and of previous rulings are an al- 
most equally important tool for the lawyer en- 
gaged in this specialty. In its general plan the 
1924 edition follows that previously adopted. It 
contains a good general index and table of cases, 
as well as indeces of the Treasury rulings and reg- 
ulations by means of which it should be possible 
easily to locate the discussion on almost any point 

Federal Centralization by Walter Thompson. 
New York: Harcourt, Brace & Co. Pp. vii, 399. 
$2.75.—One of the principal political questions now 
facing us obviously is, how far is it wise and de- 
sirable to transfer the activities of our government 
from the states as their center to the federal gov- 
ernment as center? Professor Thompson under- 
takes to survey this problem briefly. To this end 
he takes up in succession the legal doctrines on 
which federal expansion has been based, next, the 
actual changes so brought about, and finally, the 
advantages and disadvantages inseparable from 
any process of centralization. Here is a large pro- 
gram indeed. The success with which it has been 
carried out is due in no small degree to the inter- 
esting manner in which the discussion is carried 
on, making the book a decidedly enjoyable one to 
read. While the constitutional questions involved 
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are not slighted by the author, he makes a sug- 
gestion of special interest to lawyers, that one’s 
views on such questions are very often only a ra- 
tionalization of one’s views on the desirability or 
undesirability of the result involved, and that, as 
a consequence, theory will readily enough adapt 
itself to proved needs. It is obvious, therefore, that 
his main interest lies in the final part of his dis- 
cussion, where the pros and cons of federal cen- 
tralization are canvassed. In a short space the 
lawyer-reader will find all those suggestions and 
arguments which doubtless are familiar enough to 
the political scientist, but more of a novelty to 
others. The author is not afraid to take up con- 
crete issues such as child-labor regulation and na- 
tional prohibition in the light of these pros and 
cons. The comment on the latter is especially vig- 
orous and interesting. Friends and foes of national 
prohibition should both be put on their mettle by it. 

A New Province for Law and Order by H. B. 
Higgins. New York: Dutton & Co. Pp. vii, 
181. $2.00.—The author was for fourteen years 
President of the Court of Conciliation and Arbi- 
tration in Australia. Here he briefly sets forth his 
views regarding the successes and failures of this 
great experiment in the settlement of labor trou- 
bles. About two-thirds of the space is used in 
reprinting three articies which appeared some years 
ago in the Harvard Law Review. The remainder 
is new. Mr. Justice Higgins is an ardent but rea- 
sonable advocate of the scheme, and paints it in 
most rosy colors, According to him it has given 
satisfaction to all concerned, and it comes as some- 
thing of a shock to read between the lines the story 
of, apparently, a violent and extreme conflict be- 
tween the court and the Prime Minister, with Par- 
liament siding so definitely with the latter as to 
cause Mr. Higgins to resign his office. It would 
be a satisfaction to have the other side present 
its views in as interesting and readable a form as is 
done here. The publishers, however, merit one 
criticism. Considering the small size of the book 
and the price asked, it hardly seems fair to have 
printed it on paper scarcely better than that ordi 
narily used for wrapping purposes. 

Prize Cases Decided in the United States Supreme 
Court, 1789—1018, prepared by the Carnegie En 
dowment for International Peace under the super 
vision of James Brown Scott. 3 Vol. New York: 
Oxford Univ. Press, American Branch. Pp. xxxii, 
2182. $15.00.—It is obvious that the cases which 
have been gathered for this collection are of great 
importance to students of international law, and 
it is equally plain that scattered as they are in the 
great mass of Supreme Court reports they are in- 
convenient of access for the American reader and 
doubly so for the European, to whom they are no 
less important. It was this circumstance that led 
to their collection and reprinting according to the 
exact text of the official reports. Every care has 
been taken to make the volumes as useful a tool 
as possible for the study of international law, out- 
standing features being a most minute index and a 
table of cases cited both in the opinions and in 
the reporters’ notes. As to paper, type and bind- 
ing, the books fully measure up to the high stand- 
ard to be looked for from their publishers. 

Testimony Under Section 347 of the Civil Prac- 
tice Act, by John M. Greenfield, Jr. Albany: Mat- 
thew Bender & Co. Pp. xxvi, 422. $6.00.—The sec- 


tion of the New York Civil Practice Act whi 
forms the theme of this: study is that providi 
that in an action against the representative of 
deceased person the person bringing suit shall 
incompetent to testify in his own behalf as to any 
transaction or communication between himself and 
the deceased. A surprising amount of litigati 
has centered about this section and its predecessor 
although the absence of a table of cases leaves t 
number of judicial decisions uncertain so far 
this book is concerned. After some remarks of 
general nature the author considers in detail ea 
question raised by the words of the section, in t 
order in which the words occur, thus reducing to a 
minimum the task of finding where a particula: 
point is touched on. As only New York authorities 
are dealt with and as the author has not thought 
it advisable to broaden his discussion and conclu 
sions, it is almost wholly a book of local interest 
A point deserving of mention because so rarely met, 
is that the author states exactly how many vol 
umes of the various reports had appeared and were 
covered by him before going to press. 

The Law of the Press, by Wm. G. 
Paul: West Publishing Co. Pp. x, 503. 
The last year or two have seen the appearance of 
various outline texts on different fields of law, des 
tined for use in schools of commerce and business 
administration in giving their students a genera 
knowledge of the law so far as they would b 
concerned in it. It is just this sort of a text whic! 
Dean Hale has here produced for students of jour 
nalism. In succession he has treated the questions 
likely to come before them, as news writers, edi 
tors or proprietors, and after a brief discussion i 
the form of a text has followed each heading by 
printing some representative cases, explained b) 
footnote comment as to points not clear to the k 
reader. ‘Typical statutes are also included. T 
relative space given the various subjects is based 
wholly on their importance to the reader, not t 
the lawyer. As a result libel receives nearly one 
half of the space. The generalized statements to 
which Mr. Hale necessarily confines himself have 
been made with care, and are fully as accurate as 
in their nature general statements can be. 

National Prohibition, by A. W. Blakemore 
Albany: Matthew Bender. Pp. ix, 787. $10.00. 
This book acts as a receptical into which the author 
has poured everything discoverable on the legal 
aspects of Prohibition. The text (in the 
order named) discussions of the Eighteenth Amend 
ment, the War Prohibition Act, the Volstead Act, the 
Amendment of 1921 and (interspersed the forego 
ing) state laws touching on the same or kindred prob 
lems. Then follow, in the nature of an appendix the 
Treasury and Internal Revenue Regulations dealing 
with Prohibition, and forms likely to be of use to read 
ers, Senatorial speeches, Congressional Commit 
tee reports and so forth all find a welcome in its 
ample pages, and whether the padding is inten 
tional or not it has at any rate been achieved by 
the author’s quaint device of using no footnotes 
whatsoever. As quotations from opinions are long 
and frequent, and as cases 


Hale, St 
$3.50 


includes 


are cited on the basis 

of one line to each case it is an interesting specula- 

tion as to how many of the 503 pages of text would 

properly be merely notes. The reviewer considers 

that 400 pages would be a most conservative guess 
E. W. PutTKAMMER 





THE ANNUAL AND SPECIAL LONDON MEETING 


rest in Major Events of the Association’s Year Continues to Grow—Philadelphia Will En- 
tertain Bar for First Time—Space on the Berengaria Already Completely Taken Up 
by Prospective London Pilgrims—Dinners in Guild Hall and Westminster 
Hall to Be Two Features of Transatlantic Program 
JTEREST in 1 
| jation in the ¢ 
+] 10th at 


th and 


nnual meeting of the Asso- 
Philadelphia on July 8th, 
the special meeting of the 
ciation which will be held in the City of Lon- 
during the week beginning July 20th is con- 

ntly growing 
Che Associati met in Phila- 
and the first n ng there will provide 
in the history of the Associ- 


accommodations on the “Berengaria,” and those 
whose applications were dated later than the middle 
of December were offered accommodations on the 
“Laconia” and on the “Aquitania,” the former sail- 
ing on July 12th, the same date of sailing as the 
“Berengaria,” and the latter sailing three days 
earlier, namely, on July 9th. 

All the rooms on the “Berengaria,” accommo- 
dating about 850 persons, have now been assigned, 
and our members have already secured accommo- 
dations on the “Laconia” for over 200 persons, 
while some have made reservations on the “Aqui- 
tania.” ‘The large majority of our members will 
be accompanied by their wives and members of 
their families. 

Members who wish to join in the pilgrimage 
to London should apply at once to Frederick L. 
Wadhams, Treasurer of the Association, 78 Chapel 
sticet, Albany, N. Y., who will furnish them with 
coiunplete information concerning the trip, togetiier 
witn a blank on which application for reservations 
éiiher on the “Laconia” or the “Aquitania” should 
be made. 

The Hotel Cecil, Strand, will be the headquar- 
ters of the Association, where members may regis- 
ter for the meeting and the various functions inci- 
dent thereto. 

It is suggested that those who have not already 
done so should secure their hotel reservations in 
London for the meeting by applying to Thomas 
Cook & Son, 585 Fifth Avenue, New York City. 

Members are also reminded that, owing to the 
very heavy trans-Atlantic travel that is expected 
this year, west-bound or return passage should be 
secured at the earliest possible moment. 

The “Berengaria” will sail from. New York on 
July 12th and is scheduled to arrive at Southamp- 
ton on July 18th or 19th; the “Laconia” will sail 
from New York on July 12th and is due at South- 
ampton July 19th or 20th, and the “Aquitania” will 
sail from New York on July 9th and will arrive at 
Southampton on July 17th or 18th. All these ships 
stop at Cherbourg. 


has never before 
yhia 
st interesting 

| 
lhe 


fo] ' 
roliowing 1 


special meeting of our Association in Lon- 
meeting in Philadelphia, 
ful beyond even the most 
expectations The historical significance 

id international yrtance of this meeting have 
ready been the ject of widespread editorial 
mment in the American and English press, and 
hile the program of the meeting has not yet been 
ym articles which have ap 
vspapers that our brethren 
their oppor- 
Associated Press 
entertainments 
which the 
Bench and Bar 


‘Ss TO | e 


rranged, it is evident 
eared in Engli 

the most of 
\ rece 
states 


erseas mean make 
nities to ¢ 
spatch from |] 


inne 


nt 
that 
re being pl: a scale, in 
sovernment, King and Queen, and 

| participate 

In April, at request of President Saner 
nd the Executive nmittee of the American Bar 
ssociation, Secretary W. Thomas Kemp will go 
England to conf with the English committee 
d furnish them information and assistance 
s they may desire in completing the London 
irrangements. | present, the London 
ommittee, w has complete charge 
f arrangements - side, has settled upon 
o functions, ception and banquet to be 
endered by the Mayor of London in the 
Guild Hall on Jul and the other a meeting and 
Hall on July 25. This com- 
A 4 


1 


linner in Westmi! 
mittee consists of t \ttorney General, the Solici- 
tor General, thé Lord Justice Bankes, 
Temple; the Hon. Mr. Jus- 
Lincoln’s Inn; Sir Lewis 


epresenting the | 
tice Eve, 
Coward, K. ( 


represent 


er Aspinall, K 7 


nting Gray’s Inn; Mr. But- 
presenting the Middle Temple; 
n K. B. E. AK. ©. sepre 
Bar Association; Mr. T. R. 
hairman of the Bar Council, 
President of the Law Soci- 


For the benefit of new members recently ad- 
mitted who have not seen the previous issues of 
the JouRNAL, it may be stated that this special meet- 
ing in London is to be held in response to an invi- 
tation of the Bar and Law Society of England ex- 
tended last year and accepted at the Minneapolis 


| 
uppointed Mr. .. Grouch, < : : = . 
ippointed i J. L. Groucl meeting of the American Bar Association in Au- 


ee Sart, Smee. | . * ca “4 ay Associ. suest, 1923. Following that meeting a special com- 
ik ae elle dom fave bens Ghai eee mittee on arrangements and transportation was 
naliceiinne tor sheatediin resaredtions Wak te appointed by President Saner. This committee, 
PP enrer of the Association. who on February 20th 21tet conference with various steamship lines, 
bebrinser 5 sensctives rage! vate fir rust sae 7 i ee” selected the “Berengaria,” the largest and one of 
turned over to a A =— a a a the best appointed steamers of the Cunard fleet, 
piers Diag mn adway, New York City, all the appu- providing first-class cabin accommodations for 

2% nearly nine hundred persons, to carry the Bar Asso- 


ations that had so been filed with him. It was 
(Continued on page 210) 


Since Septem 


und that the applications filed from September 
» about the middle of December exhausted all the 
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THE RESTATEMENT OF THE LAW 


In this issue of the Journal we have pub 
lished an account of the proceedings of the 
recent meeting at Washington of the Amer 
ican Law Institute. The record of these 
proceedings will intent perusal by 
every practicing lawyer. 

The project for the restatement and 
simplification of the law is so great and the 
task involves such au amount of labor that 
the question has often been put by those who 
have not attended the meetings of the Insti- 
tute whether any practical results are to be 
expected. To who have become fa 
miliar with the objects and purposes of the 
American Law Institute and the plan which 
has been adopted, it has become manifest 
that there is more than a bope that real and 
substantial results will be attained. 

It should be borne in mind at the outset 
that this effort with the restatement 
of the common law and not with the formu 
lation of a new Corpus Juris. The codifica 
tion of the statute laws of the several states 
is not within the purview of this effort. There 
is no trespass upon the field of the commis 


repay 


those 


deals 


sioners of uniform state laws. 

Professor Pound in his remarkable pres 
entation of the subject of classification and 
restatement of the law emphasizes the dif 
ference between the common law and the 
civil law by calling attention to the historic 
fact that the common law was the work of 
the courts and the civil law the work of the 
law teachers. In the making of the common 
law the judges look to the decisions of the 
courts, and to the text books of the law writ 
The American Institute, in en 
deavoring to restate the law is following 


ers. Law 
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traditional harmonious with 
spirit of the common law and precisely an 
ogous to those which lawyer or judge wou 
adopt wherever it became necessary in 
pending case to make a restatement of 
existing law. 

This restatement is 
enacted into a statute or y le; 
lative authority, but is to rest solely upon it 
own merits. If the work is so well done th 
it commends itself to the judgment of tl 
profession sufficiently to be cited in bri« 
and arguments of counsel and to be quote 


prt cesses 


not intended to 


to have any leg! 


with approval by the courts of last resort, 
thereby will become a part of the law of 
land. If the work is poorly done so that 
does not meet with the approval of the b 
and the bench, it will come to naught. 
There is no room for doubt that t 
No project for the restat¢ 
has 


1 
| 
i 


1c WO! 
will be well done. 
ment of the 
work under more favorable auspices. F\ 
ten years to come its financial needs are gen 


law ever commenced 


erously provided for by the Carnegie corp 

ration. It has thus been enabled to obtai 
the services of the most distinguished stu 
dents and teachers of the law, and what is 
perhaps the vital part of the plan, judges and 
lawyers from all parts of the United States 
have been drafted for service of consultatio1 
and advice, so that the product does not coms 
from the study to the court room direct but 
it is submitted to the profession in advance, 
and the work of the student and the teache: 
is supplemented by the criticism and co 
operation of the practicing lawyer and judge 


IMPROVEMENT OF THE 
JUDICIAL MACHIN! 
IT] 


SELECTION OF JUDGES 


rHE 


For the increased efficiency of the courts 
the selection of their personnel is not 
important than methods of procedure. It ts 
dificult to lay down fixed rules as to the 
qualifications of judges. It would, of course, 
be ideal if every judge were ‘faund jurist 
and yet it is probably better that he should 
have a listening ear than that he should be 
conclu 


iess 


a pr 


too sure of the correctness of his own 
sions. 

The prime requisites of a ‘judge are, of 
course, integrity and a keea sense of justice 
With these qualities and a willingness to hear 


j 


all that is to be said on both sides of a debata 
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proposition, little more is required than 
faculty of perception, and that type of 
tellectual serenity which for want of a bet- 
name we call the “judicial temperament.” 
While we render to the great body of the 
tinguished men who preside in courts of jus- 
which they are entitled, there 
in the present system which 


e the credit t 
evils 


e some 
cht to be removed. 
When a judge takes his seat on the bench 
d enters upon his high task of administering 
istice he could hardly do a thing which would 
ing more universal disapproval than to per- 
t political considerations to sway his judg 


ents. Why then should he be chosen on ac- 

unt of his political affiliations? Would it 

tt help the effort which every conscientious 
udge makes not to be influenced by political 
eanings, if we should discard political consid- 
rations in judicial elections? This condition 

some metropolitan centers constitutes a real 
threat to the judicial organization. 

It is also a mistake to classify any of our 

uurts as inferio1 This is a term which has 
in unfortunate connotation. There should be 
o such a thing as an inferior court. There is 
o such classification of justice and such a 
‘lassification of the courts of justice should not 
tolerated. When we consider the function 
f the judicial institution and realize that it 1s 
the force which civilization and 
nsures domestic peace and tranquility to all the 
people, it will be perceived that the importance 
f a just decision is not measured by the 
imount of money involved. 

The public interest demands that the 
poor man in the decision of his little contro- 
versy should have the service of the best ju 
Rich litigants can secure the 
ablest advocates to protect 
their interests. In this respect the poor man 
is at a disadvantage and for the maintenance 
of his rights he depends more than others 
upon the judge 

The classification of courts as “inferior” 
is an illustration of a vicious circle accentu- 
ating the evils referred to. To an inferior 
court, inferior men are likely to be assigned 
as a reward perhaps for political services, 
and to such courts inferior men feel justified 
to aspire. The inferior court thus becomes 
more truly inferior and the tendency is for a 
still lower class of judges. 

To the judges of “inferior” courts a 
lower compensation is usually assigned. This 
tends to shut the door of the court to men of 
ability who cannot afford to make the sacri- 
fice involved in the candidacy for such courts. 


preserves 


dicial talent. 
service of the 


There is no real economy in small judicial 
salaries. The compensation of judges should 
be such as to command the services of the best 
talent of the profession and this compensation 
should be graded, if at all, only by the amount 
of the work to be done and the responsibility 
and difficulty of that work and not according to 
the present false standards. 

Since the question of the personnel of 
the bench is one of such great importance in 
the efficiency of the judicial machine, it is 
unquestionably the duty of the bar to exert 
its powerful interest for the selection of the 
best available men for judicial service. How 
can this influence most effectively be ex 
erted? It is not enough that the individual 
lawyer should recognize the correctness of 
these principles. He must associate himself 
with the great body of the bar through the 
Bar Associations for the mobilization of an 
effective fighting force. 

Where judges are appointed by the 
Executive Department, the Bar Associations 
ought not to hesitate to select and recom- 
mend to the Executive the names of men 
competent to discharge the duties of judicial 
office. Where judges are clected by popular 
vote and are nominated by political parties, 
the Bar Associations should pursue a similar 
course. The bar primary has become of late 
an institution which has worked well and 
which promises even greater efficiency. In 
the large cities it is becoming established as a 
means for giving to the voter the judgment 
of that class of men best qualified to pass 
upon the respective merits of candidates for 
judicial office. The vote at these bar pri 
maries has been strikingly free from any 
manifestation of partisan influence and the 
candidates thus endorsed by the bar have 
usually had a marked advantage at the 
election. 

For the success of any bar primary plan 
it is, of course, essential that the bar itself 
should be organized and that its members 
should believe in the election of judges accord 
ing to merit and in the elimination of par 
tisan considerations in judicial campaigns. 
Where the bar itself has not reached this 
point it can render little service in the selec- 
tion of judges. 





The Journal assumes no responsibility for 
signed articles, except to the extent of expressing 
the view, by the fact of publication, that the sub- 
jects discussed therein are worthy of professional 
consideration 














AN AMERICAN VISITOR’S IMPRESSIONS OF 
FOREIGN COURTS 


Japanese Judge Offers Cigarettes and Tea and Talks of Problems—Justice in Manila—Th 
Tribunal of Venice—Dominant Functions of Judge in French Criminal Proceedings— 
Democratic Simplicity Reflected in German Courts—Vienna—Royal Courts 
of Justice in London—A Shire Town on Assize Day* 


By Hon T. 


C. MUNGER 


U. S. Judge for District Court of Nebraska 


was administered in such a distant land as Japan. 

Yet the evidences of an advanced civilization 
which you encounter there, the clean and well tilled 
fields, the broad and smooth roads, the railways 
with roadbeds and trains rivalling our own, the 
country dotted with trim villages and busy towns, 
the well-clothed, industrious and remarkably polite 
people, and the cities rivalling those of Europe and 
America in buildings, paved streets, street railways, 
electric lights and telephone, with beautiful parks, 
with long shaded avenues of detached residences of 
wealthy residents and even the crowded quarters 
and narrow streets of the poorer classes gave warn- 
ing that the essentials of the courts and of the law 
administered therein must be about the same as 
with us, that which the stability of society requires. 
Kobe is a seaport city of about the population of 
St. Louis, a city of many great factories and of end 
less streets of small shops. 

The district court building could have 
placed in any American city for the same purpose 
without notice of a departure from the standard type 
of such buildings. In a number of the court rooms, 
trials were being conducted. The president of the 
Court, Mr. K. Narita, a gentleman about 60 years 
old, gray and grave, who had served as a judge for 
25 years, after a gracious offer of cigarettes and 
tea, told me of some of their problems. He said 
that crime was fairly common, and that there were 
1,000 in their prisons. At Kobe there are about 30 
murders each year and perhaps 20 attempts to kill. 
(I restrained the natural American trait of boasting 
that we might claim as many in a single month in 
a city such as St. Louis.) The inland cities have 
much less crime, but crime has generally increased 
since the war. In one of the civil courts a trial was 
in progress, wherein creditors were seeking to hold 
the members of a bankrupt company for its debts. 
There were three judges on the bench and a repre- 
sentative of the public, a procurator, sat at one side. 
The judges and members of the bar wore the com- 
mon gentleman’s kimonos of dark woolen cloth, 
with a distinctive and modest braiding in a flowing 
pattern over the wide collars, and a white lawn 
collar, with two wings falling over the front of the 
kimono. Each also wore a dark visorless cap, 
much like the mortarboard caps of our senior col- 
lege students, trimmed with two short black rib- 
bons in a row at the rear. These caps also had 
patterns of braid about the crowns, the differing 
colors denoting the rank or position. 

The attorneys at the bar and the spectators In 
the seats behind presented the typical appearance 


] HAD a very vague idea in my mind how justice 


been 


*An address before the Nebraska State Bar Association on Dec. 28, 


1923. 


of any court room. They enjoyed the sallies « 
witty answers or listlessly heard the tedious details 
The clients were keenly attentive to the testimony 
that made or unmade their case. The procedur 
was the same as may be found in almost any court 
of Europe away from the British Isles and follows 
in general the Code Napoleon. The presiding judg: 
was examining the witnesses to ascertain the facts 
The lawyers do not examine them, but may sug 
gest questions and topics to the court. The judge 
pressed the witnesses by direct and leading ques 
tions and what we would call examination 
and rather rapidly tried to draw or drive the truth 
from them. Each witness subscribed to an oath 
before testifying which the President translated to 
me as “You say, on your conscience, you will tell 
the truth, all of the truth and nothing else.” In 
another room the local court, with two was 
hearing cases involving less than $125, and rathet 
more summarily getting at the basic facts. In the 
corridors were anxious women, nearly always with 
the inevitable baby strapped upon the back, rela 
tives and friends of the litigants, witnesses in wait- 
ing and the hangers-on, keeping warm and idling. 
The judges seemed to be men of middle age and 
well respected. They grow into their positions by 
reason of prior service at the bar and in the service 
of the government. There was deep respect mani 
fested towards them and efficiency seemed a marked 
characteristic of the procedure. The jury 
has just been adopted in Japan and the 
quite frank in expressing doubts if the 
were fitted for jury service, but the jury 
tution that has come into general use 
countries and proves its usefulness 
manency. 

In the old walled city of Manila ars 
ling stone court buildings for the Philipp 
becomes that climate, they are built for ventila 
and coolness around a central space or plaza 
what worn and creaking are the woode: 
floors made of rich and heavy native m: 
and the ceilings are very high. The judge 
court of First Instance are now all Filipinos 
two, and four of the nine Supreme Judges are 
The Chief Justice is a man of short stature, 


beard set 


cross 


‘ndges 
udges, 


Ines, 


na- 
tives. 
whose gray hair and closely cropped gray 
off a face of dignity, character and attainments. 
The courts are conducted in both English and 
Spanish languages, and in one of them an in 
was translating testimony of a Chinese witness into 
Spanish for the benefit of the judge. Many of the 
judges do not speak any English. I found 
the American judges who had been long away from 
America eager for the day of return. There are no 
jury trials, but an appeal always lies to the Supreme 


, 
i 
terpreter 


some of 
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urt, which reviews the facts as well as the law. 
e lawyers, or a 
, as it 
ipino to appear in 


ogados, are exceedingly numer- 
very common ambition of the 
public, and it is said that their 
it that many find difficulty in 
They seemed bright- 
alert, and to struggle :nan- 
gowns nor 


satishes 


imber 1S so gre 
iking enough to keep alive 
ed, keen-witte 
illy for their clients 
igs worn here, a proceeding justified by the cli- 
ite, and the business was rather informally con- 
ucted. The system of law is the so-called Filipino 
Constitution, an Act of Congress, applying the 
leon, but precedents are taken 
mon law and the Supreme Court 


There are no 


Spanish Code Nay 
th from the con 
ecisions. 

In India the rts were closed, as the heated 
season had begun, and government officials were 
iway on vacation. The court building of Bombay 
s a great stone pile, and the courts of Equity and 
Law have rooms the usual small size of English 
courts. So crowded are they that the juries sit in 
three tiers of four seats very close to the judge’s 
bench. The constant heat and dust had left many 
traces over the well worn furniture and in and 
about the rooms and the corridors. Even in vaca- 
tion season the halls swarmed with the white- 
clothed and white-turbaned, slender, soft-eyed and 
barefooted Hindus for whose protection are these 
solemn courts, and from which an appeal is open 
even to the Pri Council at London. Native 
judges in local courts decide the ordinary routine 
of life’s disagreements, but the British judges hold 
the more important places and hold the appellate 
courts in the several divisions. 

In the Tribunal of Venice on the banks of the 
Grand Canal, in one of those white marble palaces 
overgrown with there was a trial of two 
men charged with larceny. The President of the 
fribunal sat with two other judges, dressed in 
black gowns, with white vests, their heads covered 
with black velvet caps like Tam O’ Shanters, and 
with a profusion gilt braid and tassels covering 
the front of the costumes. The trial dragged on and 
some of the judges obeyed human impulses and 
dozed at times and, yielding to the heat, laid aside 
the heavy caps, and if I mistake not some were 
chewing a Spearmint confection. The two prisoners 
stood at the bar of the court guarded by two police- 
men, dressed like Continental Soldiers in buff 
coats with gilt buttons, and knee breeches and on 
their heads thre: rnered hats on which was the 
Royal Coat of Art Each carried a wicked short 
sword in a convenient scabbard and a much 
wickeder carbine with a fixed bayonet, and had a 
handy box of cat ges at his belt. The prisoners 
had stolen a qu of bedding from a residence 
it night in the nce of the owner, but were de- 
tected by a policeman who met them carrying the 
plunder in two large sacks. The prisoners dropped 
the sacks and ran but were caught. They denied 
identity and claimed to be peaceful citizens return- 
ng home. The resident reminded them that the 
policeman recognized them, but they insisted it was 
all a mistake, although there corroboration. 
The wife f the prisoners wept and their 
counsel made a st eloquent appeal. The mem- 
bers of the court leaned forward attentively to hear 
what he said and clerk was busily engaged in 

his record. The prosecutor sat rather 


making up his 
impassive and unimy i. The Court regarded 


} 


nens, 


was 


of one 


ressed 


the evidence as conclusive, and sentenced the men 
to two years, and twenty months imprisonment. 
The entire proceeding lasted a little over one hour. 

What has been said of procedure in Italy may 
well be applied to the procedure in the courts of 
France. 1 was privileged to hear the proceedings 
in the Chamber of Indictment. Three judges were 
sitting and considering whether a defendant should 
be held for trial. They fulfill the functions which 
we accomplish by the grand jury, but with many 
essential differences. They had already before them 
the charges that had been made and the alleged 
facts. The prisoner was in court, sitting at the 
dock, in this case a lowering black-browed young 
man with such crafty look as is often found among 
the criminal types. Two policemen stand behind 
him, dressed in full uniform, with cocked hats, 
their carbines held stiffly at “shoulder arms.” The 
prisoners’ dock sits high aloft; below are the coun- 
sel in their gowns, which reach to the knees, black 
in color, and wearing stiffly starched white collars, 
a few interested in the case, a dozen more merely 
waiting, some engaged in low and jocular conver- 
sation and others dully nodding. The examination 
of the prisoner is soon under way. The presiding 
judge is unembarrassed by any provision by which 
the accused shall not bear witness against himself. 
As in most European countries, the prisoner is 
required to answer any pertinent questions put to 
him; to explain his whereabouts, what he did and 
how it happens that the criminating circumstances 
point to him. 

His counsel is present, but he may not ques- 
tion him. The prosecuting attorney is present, in 
fact sits at the bench with the judges, but he also 
may not ask questions. They may suggest ques- 
tions, lines of inquiry, difficulties, but the presiding 
judge draws or extorts the facts with a rapidity of 
questions and suggestions to the defendant, as well 
as to other witnesses that soon makes clear or en- 
deavors to make clear what the essential facts 
may be. When the interrogation ends the opposing 
counsel present what argument they can; and the 
emotional and temperamental French advocates on 
this occasion knew the art of dramatic and graphic 
presentation, the quick emphatic gestures, the art 
of sarcasm and the appeal of doubt, the slower 
piling up of fact on fact and then the call for char- 
ity, mercy or justice; and meanwhile the presiding 
judge and his assistants who had industriously writ- 
ten copious notes of all that was occurring con- 
ferred together and announced the result and the 
defeated advocate with a gesture of disappoint- 
ment, despair, and shall I say, disgust, not un- 
known in other courts, when the blow has fallen, 
passed out of the room, his lips muttering and his 
brows knitted, and the next case was called. 

Similar experiences were had in Vienna and 
Berlin. Those are noble court buildings, not so 
notable for beauty as for immensity and a certain 
majesty. The court rooms are large with ample 
room for spectators. The inevitable policemen are 
at the door and stand within the bar. On the bench 
in Berlin sat a judge hearing a civil case and by 
his side sat the two lay judges or Schoffen. In 
New Hampshire there were formerly lay judges of 
this kind and Daniel Webster’s father frequently 
sat as a judge to give the views of the ordinary 
business men to the law judge presiding. In New 
Jersey until recently, and perhaps even now, lay 
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judges sit on its highest court, as well as in some 
of the lower courts, but as the law judges usually 
make their views prevail, the lay judges are 
somewhat irreverently sometimes called “wooden 
judges.” 

In other courts in both Berlin and Vienna 
criminal cases were on hearing not before the formal 
juries, but in matters of preliminary inquiry and 
the presiding judges were conducting the examina- 
tion but in presence of the counsel on both sides. In 
Vienna it was quite obvious that the defendant, 
charged with stealing, was not standing up under 
the rain of questions poured on him—he faltered 
and broke, took refuge in inability to remember the 
most essential things and was finally unable to 
answer the thundering questions of the presiding 
judge—that we have heard so many times—“‘You 
say you do not know; why do you not know?” 
The poor baffled prisoner looked lost, but the 
poor baffled judges also were puzzled, as judges 
constantly are, in the endeavor to find the truth 
and to place the burden of responsibility. There 
were no robes or wigs in the German courts. 
These democratic days are reflected in simplicity 
of conduct. The judges appeared to be men of 
character and experience, well educated, with the 
grave, tense look of those who have studied puzzles 
of life for many years; the lawyers would have 
shone at any bar; earnest and thoughtful, but not 
in charge of the case, nor of the court, as it some- 
times is charged in our system of umpiring, but 
subordinated to the endeavor by the court itself 
to conduct the case. 

When we turned our steps into that great 
building in London, known as the Royal Courts of 
Justice, a building that in exterior appearance more 
resembles a fine cathedral or college hall than our 
conception of a palace of justice, it was with a feel- 
ing that it would seem like a familiar home scene 
to see the proceedings of an English court and to 
hear and understand the mother language. The 
court was familiar, but the language often needed 
an interpreter. It was my fortune to spend a dozen 
days in attendance on these English Courts, from 
the House of Lords, through the courts of Civil 
and of Criminal Appeals, the Kings Bench division, 
the Chancery Courts, the Sessions of Old Bailey 
and at the assize courts in the Shire towns of Lon- 
don. 

It would take great periods of time and patience 
to hear all that might be related of an American’s 
observations in these courts. May I be pardoned 
for giving mere impressions? The court rooms are 
everywhere very small, hardly half the size of the 
standard court room in this country. Not often 
is there room for more than twenty to forty visitors 
and they are usually in a gallery at the top of the 
room. The bar have long rows of benches, rising 
in tiers like the seats at a medical class room. 
The barristers stand at these benches with their 
briefs of the facts before them, and question the 
witnesses, who also stand. (I did not see a wit- 
ness who sat down while testifying.) The witness 
dock is at a distance from the jury and far away 
from the counsel. The solicitors who have brought 
the case sit on the front benches with their clients 
at their sides. Occasionally the barrister may lean 
forward to ask the solicitor as to some fact, but 
there is no communication between the barrister 
and the client, nor with the witnesses either before 


the trial or during it. He depends on his instru 
tions in the brief furnished him by the solicitor 
The witnesses are kept separated until they ha 
testified. Low voices are the rule in these court 
voices of a mere conversational tone whether 
examining a witness or in argument to the cou 
or to the jury. 

The juries consist of both men and wom 
usually having two to five women in each jury, 
the Act of 1919. The judge’s bench is very hig 
aloft, often so high that the clerk has to sta 
upon his chair in order to be able to speak to tl 
court, as is often required. The judges, the ba: 
risters and solicitors as well as the clerk and und: 
sheriffs and attendants all wear wigs and 
The judges of the King’s Bench wear a brillia: 
scarlet gown falling to the feet, edged with a wid 
black and collar. The 
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and with a pig tail tied with a black 
ing below the neck. The counsel wear black clot 
robes with white lapels and collars and a 
soft collar such as is worn by our Lutheran clergy 
men. When one becomes a King’s counsel he may 
wear a silk robe and may sit at the forward benches 
The jurors sit at the benches in the rear Ve 
should call this court room cold. It was certainly 
not above 65 degrees at any time when I was 
present, and some of the judges kept woolen 
blankets wrapped around their feet 

The proceedings are very expeditious. A jury is 
called into the box and sworn. There is no exam 
ination of jurors on the voir dire. There are no 
challenges in civil cases. While there may be per 
emptory challenges in criminal cases, the right is 
rarely exercised. Lord Chief Justice Denman’s 
grandson, who has been a clerk of the courts for 
36 years, told me he had never seen a juror chal 
lenged. If there is a special and good reason for 
challenging a juror the counsel suggests it to the 
clerk and he does not call that juror. But there is 
no such idea about as challenges of jurors or exam 
ination of them, any more than of examining or 
challenging the judge. As the jury nearly always 
returns a verdict without leaving the box, the same 
jury is sworn in the next case and the next case 
and often try five or six cases in a day. Impanel- 
ing a jury ordinarily takes less than five minutes 
Then the plaintiff's counsel states his case, but 
he does more, he argues it. When the defendant 
begins his case he does the same, and usually but 
not always, there are no more arguments at the 
close of the case. 

The questioning of witnesses is\not done as 
we do. The questions are usually very leading, 
conclusions are asked for, the authenticity of let 
ters and telegrams is presumed and short cuts are 
made in every way. No objections are made. In 
twelve days of trials, including two murder cases, 
I never heard an objection to evidence. I asked 
Justice Bailhache if the attorneys ever object to 
the questions and he said, “Yes, if there was any 
thing really to object to.” Then he added, “We 
are often amused at depositions that come from 
America—why,” he said, “do you know there are 
often ten or a dozen objections in a single deposi 
tion?” The first case I heard was a hotly 
tested slander suit, involving reflections upon a 
merchant in his business dealings; the first eleven 
witnesses required an average of than two 
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mination and less than one 
mination. I do not think I saw 
vitness in an) whose direct examination 
imed fifteen minutes or his examination 
minutes, and is included the time always 
by the counsel at the end of each examina- 
pleasantly t “thank you” to the witness 
he close of his examination. The charge of 
court to the usually took ten to fifteen 
utes and was ays oral and always reviewed 
on each side, stated the law and usually 
luded the judge’s opinion on the merits. 
The conduct case was always marked by 
parent fairness, candor and good temper by the 
carefully to see some indica- 
n of belligerency by the lawyers, but never saw 
The arguments, the examination, anything that 
said, is stated in a conversational tone of voice. 
attempt at oratory or declamation. 
or truculence, nor 
No chips 
shoulders, and yet many of 
is soldiers through the world 
battle. There was defer- 
nce and not of an artificial style. 
if counsel wished to suggest that a witness 
be lying, vould be done by questions 
“Ts it ye intention to suggest?” or, “It 
y, is it?” and the pardon of 
nstantly the use of 
ibstitute, “I’m During the 
very copious notes of the testi- 
are often heard and decided 
ld-fashioned sort of bill of 
xceptions, although shorthand reporters also serve 
ind prepare nscripts of the evidence. At 
this point I should like to remark that the English 
bviate delays in peals by requiring the copies 
the testimony to be delivered at once. If one 
reporter cannot do this, then other reporters are 
upplied and appe do not wait the leisurely con- 
enience of the reporter in transcribing his notes. 
Would you see the English court in its ancient 
ind most formal state, you may go to a shire town 
n assize day [There is a concourse of people 
early in the day court is in session. The 
church bells ring and the procession of court 
attachés, judge, sheriff clerks and at- 
tendants proceed t rning service, before the formal 
ypening of court and then to the court house in solemn 
style. At the time isited the judge had quarters 
two blocks away court So that he 
might ride there iselessness, as well as to deaden 
sound of vehicles while court was in the 
paving had been covered with a thick carpet of straw 
for these two blocks. For his there is a beau- 
tiful limousine. When he starts from his quarters, 
resplendent in his scarlet and black gown and covered 
by his great gray wig, he finds the high sheriff with 
a brilliant green such as was worn at the time 
of Louis XIV, embroidered with gold braid and with 
an elaborate lace collar and wearing a green cocked 
hat, and a rd, with knee breeches, white 
stockings and silver buckled slippers ; the under sheriff, 
with black velvet it and knee breeches and a black 
velvet three cornet hat, two footmen dressed in 
gorgeous livery, the entire police force of the town 
in uniform on each side of his vehicle and two re- 
splendent buglers, dressed also in livery, and as the 
procession moves judge and sheriffs within the 
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car, very, very, slowing towards the place for hold- 
ing court, with a great concourse of people gathered 
in respectful silence along the streets, nay with un- 
covered heads, the buglers play harmoniously in unison. 
The solemnity of it was somewhat broken for me, but 
for me only, when the buglers changed into the tune 
I have known as: “Go Tell Aunt Rhody, Her Old 
Gray Goose Is Dead.” 

In court the twenty-three grand jurors were each 
attired in a formal black cutaway coat, gray striped 
trousers, patent leather shoes and each wore a silk 
hat. The honor of being a grand juror and of 
enforcing the law is highly esteemed. The court com- 
mission is read and the grand jurors are charged. 
The judge has before him the preliminary examina- 
tion record in the case of all crimes and states to the 
grand jurors the facts in each case and often at the 
end, “There is no doubt you will find a true bill for 
murder,” or, “In this case you will find no bill,” or, 
“I see no evidence in the depositions on which you 
could find a bill.” But the judge is fair and is ad- 
vised. To illustrate, he says of one case, where the 
defendant has been bound over for manslaughter, 
that the facts were that the defendant was a peaceful 
man, but threatened repeatedly in a public house, in 
a violent way, by a big man, who followed him out 
of the house as he went to his home, and asked to 
fight. The defendant refused and blows were struck, 
and the big man fell and died in a week. Was that 
manslaughter? If there was an agreement to fight, 
it was unlawful and if death ensued it was manslaugh- 
ter. But if this act was done in self-defense, it was 
not manslaughter, and the question is for the grand 
jury. Of another charge of bigamy he said the safe 
course was to find a true bill and to leave to a petit 
jury whether the defendant was justified because he 
believed he was divorced. The grand jury usually 
sent in two men only when a bill was returned, the 
others remaining at work. 

The trial jury are called in the box in the first 
criminal cases and as there is no voir dire examination 
and no challenge, they are sworn, if in a felony case, 
by each separately holding the Bible in his (or her) 
hand while he repeats the oath, but if in case of a 
misdemeanor, four may hold the Bible at one time, 
while they repeat the oath to truly try and true 
deliverance make between the prisoner at the bar and 
our sovereign lord, the King. At 3:15 the opening 
statement is made and then the witnesses are called. 
The prosecuting barrister from his brief of the facts 
questions them as he stands at his place at the bar 
and as the witness stands at his place in the witness 
dock. The defendant is charged with embezzlement 
of a suit case given to him and of which he promised 
to keep charge. Its value is shown and lack of 
authority to dispose of it. The defendant has no 
counsel, but cross examines the witness against him. 
The court advises him that he can make any state- 
ment he pleases and be cross-examined about it or 
that he can refuse to make any statement. He makes 
a statement, but not under oath and is not cross 
examined. The prosecution makes no argument. The 
court states the law and reviews the evidence and 
comments on it and tells the jury the defendant cid 
not desire to go into the witness box and testify, but 
has made a statement from the dock. The court 
comments that the prisoner has certainly made state- 
ments that were not true. Then he says to the jury, 
“Now consider the case and tell me whether the de- 
fendant is guilty or not,” and after a minute or two 
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of consultation in the box the jury return a verdict 
of guilty, fifty-three minutes after the trial began. 

At once, to the same jury, the charge of bigamy 
contained in the same indictment against this same 
defendant comes on for trial. The wife testifies in 
response to leading questions, her name and residence 
and marriage to defendant and the other marriage is 
proved. The defendant again makes his statement 
from the dock and the court charges the jury that 
the offense is proved unless a legal defense has been 
made out and that none has been proved and there is 
only one verdict the jury can return; that it is wrong 
to say that the jury could acquit him, as there has 
been no answer made to the charge. In one minute 
another verdict of guilty has been rendered. Then 
occurs what is unique but common in English courts. 
Witnesses are called, usually the clerk of the police 
department, and they give the defendant’s criminal 
record, show his prior conviction of larceny, but also 
give his creditable army record, the record of where 
he has worked, and of his periods of idleness, his 
state of health and where he has resided. The sen- 
tence was fifteen months’ imprisonment on the two 
charges. 

The next case charged a woman with murder of 
her two children and attempted suicide. She had lain 
down on the bed with her two children in a room of 
her house, and turned on the gas, after carefully 
stuffing all cracks about the door and windows with 
paper, and when discovered the two children were 
dead. Her defense is insanity and she shows by other 
witnesses a poverty stricken condition, a long period 
of discouragement, her husband a bankrupt, not hav- 
ing paid for their board for three years, and her 
landlady who sympathized with her, testified in en- 
deavoring to prove her insane, to her brooding over 
her condition and that she complained that her hus- 
band spent his holidays away from her playing golf. 
The jury, at the close of the charge consult together 
and announce her guilty, but insane, and she is placed 
in the care of the medical authorities, “at the King’s 
pleasure.” In most of the criminal cases the de- 
fendants are represented by barristers. By an ancient 
rule one can be assigned for the defense on payment 
of a fee of £1.-3s.-6d. ($5.41) and now he may have 
counsel without any payment, if shown to be a poor 
person. As there is no public prosecuting attorney 
for ordinary cases, if the grand jury indicts, there is 
no method of disposing of the cases but by trial and 
therefore many weak cases go through the formula of 
a jury trial. 

Another case interested me more than any case I 
heard for a reason I will explain later. A man named 
Willis was charged in the same indictment with 
burglary and also with an attempt to discharge a 
loaded pistol in resisting arrest. He pleaded guilty to 
the burglary, but not guilty to the second charge. One 
witness was dead, but his testimony before the com- 
mitting magistrate was read against the prisoner, and 
other witnesses testified how the burglar was dis- 
covered in the day time, pursued, driven to a refuge 
between a warehouse and a canal, pelted with bricks 
by a young man who had just returned from the 
army, although the burglar pointed the revolver at 
him and threatened to shoot him. He was again 
pursued when he ran by this same young soldier, 
who saw the burglar take cartridges from his pocket 
and put them in the revolver as he was running, 
and although he pointed the revolver in his face and 


threatened him with death, grappled with him ar 

overcame him. The judge was so impressed wit 

his bravery at the close of his very modestly given 
testimony, that he publicly thanked him and ordered 
the county to give him an order for three pound 

The defendant conducted his own cross-examinatio: 
and testified for himself that he had one chamber of 
the revolver empty and that that chamber was tl 

one upon the barrel, and that he did not intend t 
shoot, and the most significant and impressive thing 
that I heard in the English courts was his statement 
why he did not shoot, because, as he made a gestur 

across his throat as if of a hangman’s noose tight 
ening, “I thought too much of my neck to shoot.’ 
He spoke for himself, but he voiced the respect of 
all criminals for the certainty and swiftness of pun 
ishment in England, neither delayed by technical ay 
peals nor outworn rules nor impeded by pardoning 
boards acting from sentimental impulses. 

In the Central Criminal Court of London, a fine 
new building where formerly stood the Old Bailey 
scene of many famous and historic trials, I saw an 
other odd and old English custom. As court opens 
the judges enter preceded by the high sheriff and 
undersheriff, each one carrying a bouquet of flowers 
and after bowing to the bar, take their seats upon 
the bench, placing the nosegays, which are as care 
fully wrapped in lace paper holders as a bride’s 
bouquet, upon the desks in front of them. I found 
the one in front of me to contain only iris, mari 
golds and bachelor buttons. On the carpeted floor 
of the rostrum or dais are scattered petals of dried 
flowers in great profusion. This custom dates back 
to the great plague of London of 1660. At that 
time the medical wise men conceived the theory that 
strong odors such as of flowers would drive away 
the fumes or infection of the plague, and as the 
courts must continue, this plan was devised to pro- 
tect the judges, and it has been followed to this day. 
Another oddity was the presence of goosequill pens 
on the desk of each of the judges, as well as at the 
barristers’ tables. The jury were sworn on the 
Bible, not the Testament, as some of the Jews on 
the jury required that, as well as to be sworn 
with their hats upon their heads. Before the com- 
mon Sergeant, a judge who wears but a black gown, 
but who is addressed, as all the high judges are 
addressed in England, as “My Lord,” quite as we 
say “your honor,” and whom we Americans delight 
to honor as the only living son of Charles Dickens— 
Mr. Henry Fielding Dickens, a delightful. companion 
and painstaking judge—came on for trial a charge 
of embezzlement, by a collector who had retained his 
principal’s funds, claiming a balance due to him 
The defendant managed his own case from the pris- 
oner’s dock and with the instructions of the court 
to find his intent, succeeded in so convincing the 
jury that they asked the unusual privilege of retiring 
to consider their verdict, but returned in than 
two minutes with a verdict of acquittal. 

There are a dozen courts in session in London 
on almost any day, but the judges of the King’s 
Bench all go on circuit through the Kingdom, and 
some are assigned from time to time to the courts of 
civil and criminal appeals. I do not speak of the 
chancery court, nor of the courts where probate, 
divorce and admiralty cases are strangely associated 
and where most eminent judges are earnestly at work, 
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her car if it was pa and hence negligent 
nd the jury so found; but the appellate court heard 
id at once decided in the rapid English way, that 
he evidence did not show that it was passing the 
ther car, as the r car might have been passing 
in which case, it was on the right side and was 
ngaged in no unlawful act 
I found the Court Criminals Appeals far 
more interesting, because of its novel procedure. 
ken in deciding whether it will 


ssing 1t, 


[ost of its time is tal 
illow an appeal far less than half the appeals 
ire regarded ritorious enough to be finally 
heard. If allowed, they are heard with a speed 
vhich would be entirely practicable with us if our 
ourts and legislatures would attempt it. A murder 
ise that I heard involved a homicide on May 2nd, 
conviction and sentence on May 3l—four weeks 
ifterward—an application for appeal in seven days, 
ind a record present in court and final hearing and 
lecision on June 18—less than three weeks after 
sentence and weeks after the murder. The 
trial had required three days to be heard, but the 
stenographers were required to and did furnish the 
five copies of the evidence within two weeks. Before 
going to the bench that morning the judges had each 
read the evidence the record and had copies of 
the judges’ minutes before them. At the hearing 
Justices Avory, Sankey and Salter presided. The 
prisoner was in the dock, a privilege he has in the 
ippellate court, upon his request. His counsel 
stated his contenti of erroneous procedure, cited 
three English cases and discussed the evidence. The 
lefendant was a married man, had become infatuated 
vith a woman of the street, brought her to his house 
is a pretended guest, quarreled with his wife over 
her, cut her throat in her bed and disposed of the 
body, but had told companions in drink of his crime. 
\t the close of an argument for the prisoner lasting 
in hour and a half the judges consulted together and 
unnounced that no argument on the part of the prose- 
ution was needed, stated their decision orally and 
forcibly and announced that the appeal would be dis- 
and the prisoner was led out to his early 
loom, despairingly shouting, “I pleads not guilty, my 
Lords,” and every criminal in England knew that 
the case was ended, and there would be no rehear- 
reprieves nor pardons, no habeas corpus, no 
sensational stories of his approaching 
description of his execution, and that 
would be swiftly, surely and 
quietly executed, and that courts could be efficient. 
Perhaps I should add a word about a visit to 
the great and fin urt of England, the House of 
The are held in the Parliament 
House, in the house where the Lords act as a legis- 
lative body, but lays when they are not so in 
ession. The law ils, or those specially qualified 
the end of the long benches 
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cellor presided, as the Lord Chancellor was seriously 
ill. He sat upon the traditional Wool-Sack, a great 
square cushion or couch, placed in the central aisle, 
a couch without a back against which his Lordship 
could rest his weary back. The four law Lords sat 
or lolled about the benches while the barristers, seated 
outside of the bar of the House, as if it were at the 
rear of the railing provided to separate visitors from 
our legislative rooms, at a little desk placed for them, 
presented a grave appeal in an important case from 
India. The Lords wore no robes nor wigs, as their 
offices are not supposed to need adventitious aids. 
The barristers were dressed in full costume of wigs 
and gowns, and earnestly argued the points of law, 
but were subject to much interruption from the court 
and evidently were faring badly in endeavoring to 
overturn precedents long established, and the Lords’ 
interruptions were quite as frequent and disconcert- 
ing as those of our own Supreme Court at Wash- 
ington are wont to be. 

Thus ended brief observations made of some 
courts in foreign lands, where the jury system often, 
indeed, generally, prevails but where the procedure 
often differs from ours, as in the usual provisions 
for a majority verdict even in criminal cases, where 
the judges control the case and even control the law- 
yers, where the object appears rather to attain justice 
than to win at any cost, where rules of evidence are 
far more liberal than with us, where the defendant 
is often required to testify against himself, where 
the lawyers often have no right to examine witnesses, 
where usually no challenge of jurors exists, where 
trials are speedy and appeals are expedited, and while 
every system has its faults, justice is generally done, 
as indeed it is generally done with us. The impres- 
sion of one American of foreign courts is that we 
have learned much, but there is still very much that 
we can learn. 


New York Patent Law Association Function 


The mid-winter dinner of the New York Patent 
Law Association, tendered especially to Judge Lacombe 
and the Federal Judges of the Second Circuit and the 
District of New Jersey, seventeen of whom were pres- 
ent, was held at the Waldorf-Astoria, New York, on 
February 18, 1924. 

Among the guests of honor were Federal Judge 
George T. Page of Chicago; Honorable Thomas E. 
Robertson, Commissioner of Patents; Henry W. Taft, 
Esq., President of the Bar Association of the City of 
New York; Charles H. Howson, Esq., President of the 
Philadelphia Patent Law Association; Frederick F. 
Church, Esq., Chairman of the Patent Revision Com- 
mittee of the Patent Section of the American Bar 
Association, and the other members of that Committee ; 
Wallace R. Lane, Esq., President of the Chicago Pat- 
ent Law Association ; Otto R. Barnett, Esq., Chairman 
of the Patent Section of the American Bar Association, 
and E. J. Prindle, Esq., of New York. 

Mr. Houston Kenyon, President of the Associa- 
tion, presided as Toastmaster. Addresses were deliv- 
ered by Hon. Henry Wade Rogers, presiding Judge of 
the Circuit Court of Appeals of the Second Circuit, 
and Hon. E. Henry Lacombe, formerly and for nearly 
thirty years Circuit Judge in the Second Circuit. A 
Play was presented, written by Lawrence Langer, Esq., 
of New York, a member of the Association, and acted 
by other members. 
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N the year 1917 the State of Washington by act 
of legislature conferred on its State 
Law Examiners investigate complaints 
against attorneys for unprofessional conduct and to 
file charges and bring such attorneys to trial. Prior 
to 1917 all complaints against attorneys had to be 
made through the Prosecuting Attorneys of the vari 
counties and trials had before the 
courts with appeal to the Supreme Court. The result 
was that few complaints were ever tried. Unless an 
attorney had been guilty of some very heinous of 
fense he was rarely tried. And even then the local 
personal and political influences were usually so 
strong that he escaped punishment, lawyers 
being charitable toward unworthy members. It had 
become almost a that no attorney with the 
proper “pull” could be punished nor could his license 
to practice be revoked. Some of the members of the 
Bar stung by the criticism directed at their profes 
sion were instrumental in obtaining the enactment 
of the present The Board consists of three 
members who are appointed by the Supreme Court 
for a term of three years and are eligible for re 
appointment. They are paid a salary of $1000 each 
per year and their traveling expenses to 
gether with an allowance for postage, stationery and 
typewriting. The appropriation for two years is 
$9125 and this is met by a license fee of $1 upon 
each attorney. This brings in about $5000 during the 
two years and the balance is met by the fees charged 
applicants for admission to the bar, $50 to non-resi 
dents, $25 to residents. The same Board has charge 
of examinations and applications for admission to 
practice. The entire expense of the Board is there- 
fore met by the lawyers themselves 
Complaints against attorneys come informally to 
the Board and one of its members investigates the 
complaint, the State being divided for that purpose 
into three districts. Frequently local Grievance 
Committees of the County Associations are used to 
investigate complaints. After the investigation is 
complete the facts are considered by the entire Board 
Usually the accused attorney is given opportunity to 
explain if he can. If his explanation is not satisfac 
tory to the Board, the Board the Attorney 
General to file a formal complaint in writing. This 
is served on the attorney least ten days’ 
notice of trial. On the day of trial inquiry 1s made 
i without further pleadings, the 
attorney general appearing for the Board. Witnesses 
are and The full 
opportunity to defend either personally or by counsel 
and transcribed Argu 
ment of counsel is \t a later meeting when 
the record is complete the Board considers the case 
and makes findings of facts and recommendation 
to the Supreme Court as to what should be done 
The entire record is then certified to the Supreme 
Court and furnished with a copy of 
the Findings and Recommendation. He may within 
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thirty days file his exceptions thereto and thereu 
the proceeding is docketed in the ‘supreme ( 
and is brought on for hearing before the Supré 
Court sitting en banc where oral argument may 
had and may be submitted. Thereafter 
Supreme Court enters its final order approving or 
approving the Findings of the Board and disbar1 
or suspending the attorney or administering su 
other discipline as it may direct \ll case I 
in the County where the attorney resides 
Board directs trial elsewhere. The 
nesses and of stenographer is met by the ¢ 
which trial is had upon a cost-bill approved by 
Board and the Judge of the County. During the 
two years seventy-one complaints against attorne 
have been investigated, nineteen attorneys 
brought to trial, seven have been disbarred by 1 
Supreme Court, two have been suspended for limit 
periods. In two cases, one where money 
was taken and one where the attorney 
gross negligence and inattention the order has bee 
that the attoorney who in each executi 
proof, pay the client the money taken or lost wit! 
a limited period or stand disbarred. In each case tl! 
money was paid 

Five trials resulted in 
three attorneys being tried together. In 
years thirty-five attorneys have been tried, 
one have been disbarred or suspended, five others hay 
been subjected to other discipline Several attor 
neys of prominence have been brought to trial 
two cases the accused being former judges. Th 
complaints have ranged from appropriation of mone 
of clients to solicitation of business; from 
practiced on clients to gross overcharging for ser\ 
ices; from fraud practiced on the courts to disloya 
acts in advising soldiers not to register for the draft 
or making charges to soldiers for making out ques 
One case involved gross negligence an 
inattention; one false statements made under 
to procure admission; another, transfer of client 
property in fraud of creditors; still another suborna 
tion of and bribery of 
inal case. 

The plan has been an unqualified 
concrete results may be thus summarized It ha 


inspired greater confidence in the public in the lega 
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profession for it is quite generally said that the ba 
is determined to eliminate unworthy members. It ha 
furnished a responsible tribunal to which complaints 
against attorneys may be made and assures a prompt 
and impartial inquiry against the 
and if the facts warrant it an early hearing 
the attorneys comprising the Board are from 
parts of the State it is seldom that more than on 
member of the Board knows the attorney 
This assures a hearing unaffected by personal or po 
litical considerations. The that such a Board 
exists with such powers is a powerful check on the 
unprofessional practices which might otherwise be 
attempted by unscrupulous attorneys 
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Since 
variou 
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fact 
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ZONING LAWS AND ORDINANCES 


By J 


N interesting ent development of the power to 
A limit the rights in property of the individual for 
. the benefit of the community is the rapid spread 
the zoning laws and ordinances in the United States. 
r the year 1923 the Committee on Noteworthy 
hanges in Statute Law reported to the American Bar 
xercise of the city planning and 
Hawaii 150 applying 
North Dakota 175, 
wth Carolina 250, Pennsylvania 382, Wyoming 78, 
evada 125 and Oklahoma 178 applying to cities and 
wns; Kansas 92 extends the privilege to second and 
ird class cities, Pennsylvania 38 to third class cities, 
Visconsin 229 and New York 564 to villages and Wis- 
msin 388 to cour Connecticut 279 permits the 
ppointment of zoning certain cities 
nd towns 
Zoning has 
here the conge 
f the industries cor 
ore important that 


ssociation, “The 
ning power is sanctioned by 
nly to Honolulu and Colorado 182, 


commissions in 


isually applied only to cities, 

f population and the character 
gested in a small area, makes it the 
here should be protection of resi- 
and districts from the incon- 
enience resulting from noisy and disagreeable trades 
Bar Association report shows, it has also 


ence limite d IsiIness 
uit as the 
een extended to 1 urban communities. 

Its practical value to the community is evident 
from its rapid growtl \n early development in this 
ountry was zoning for height of buildings in one sec- 
tion of a city on a different scale from that permitted 
n another. This modest inroad on the rights of prop- 
erty met with vigorous resistance, and the Massachu 
etts law establishing two height zones in Boston was 
taken to the e Court as a taking of property 
vithout due compensation in violation of the 14th 
amendment Phe uurt in 1908 crossed the zoning 
Rubicon with an nion which established the police 
power of the Legislature to differentiate between se- 
lected parts of tl ity in respect ot the height of 
buildings.” 

The usual ba f the power, the health, 
safety and welfare the people, particularly safety, 
wurt as reasons for this action 
were not con- 


Supren 


police 


were relied on | t ce 
ind questions of 
sidered Another imitive type of zoning were the 
fire limits ordinances very common in our cities. For 
specified areas special regulations limit the fire proof- 
ing required in buildings, varying greatly in different 
districts. Certain occupations have been regulated if 

ed area, the regulation not apply- 


etics or comfort, 


carried on in a sp 
ing elsewhere in the city 

Zoning for height was Welch 
vs. Swasey established the constitutionality of the idea 
ind of setting up different regula- 
tions in each district, and zoners have proceeded from 
it to establish regulations for another purpose than 
height or bulk, that is, use. It has long been established 
that certain disagt ble occupations can be forced to 


only a first step. 


of districting a cit) 
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leave residence districts at least if they are objection- 
able from the point of view of the health of the resi- 
dents. This can be accomplished by a use of the police 
power of the Legislature or of municipalities under a 
delegated grant of power. 

\ notable case is Fertilizer Co. vs. Hyde Park, 97 
U. S. 659, in which the Supreme Court goes at length 
into the power to remove nuisances. The company 
had established its plant under a provision of its char 
ter, granted by a state statute, when the territory was 
waste and uninhabited. Subsequently the village grew 
up in the neighborhood ; the factory was included in its 
limits, and, acting under a law amending its charter, the 
village by ordinance declared all works of the sort used 
by the company, nuisances. The ordinance was upheld 
in spite of the company’s protest that it was a violation 
of the rights under its own charter. 

Zoning in its procedure reverses the course of 
things in the Hyde Park case. It holds that an ounce 
of prevention is worth a pound of cure, and that it is 
fairer to all concerned to prevent the establishment in 
residence districts of objectionable businesses, than to 
drive them out once they were established. Of course 
the police power will always be available to remove 
existing nuisances, but if the city is properly zoned and 
its city plan laid out in advance there should be less 
need for the violent remedy applied after the fact 

Zoning is normally done by the legislative branch 
of the city government either under an express en- 
abling act of the legislature, in some cases passed aftet 
a constitutional amendment,‘ or under a general grant 
of power in the charter to pass ordinances for the wel 
fare, health and safety of the citizens. But in some 
States this provision of the charter is held not suffi- 
cient. The city is divided into districts in which the 
height and bulk of buildings is differently regulated, 
and, the more questioned point, the use to which prop- 
erty can be put, is restricted. Zoning looks to the fu- 
ture, not the past, and it is customary to allow build- 
ings and businesses already in the district to remain, al 
though of a class which cannot be established. If such 
a business constitutes a nuisance it can still be removed 
under the police power, but the zoning acts in them 
selves do not customarily interfere with existing con 
ditions. 

As zoning looks to the future, zoning ordinances 
are comparatively simple in enforcement machinery 
The officer of the city who grants building permits is 
required to ascertain that the building and its use are 
permitted in the particular district. before he grants a 
permit for construction or alteration. This gives so 
broad a power to an administrative officer that there 
has been provided a Board of Appeals to which the ap 
plicant refused a permit in the first instance. may 
apply. The board may reverse the opinion of the 
lower officer, and order the issuance of a permit, but 
ordinances often do not take into sufficient consider- 
ation the difficult circumstances of an individual, so 
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that the further important power is often given to 
Boards of Appeals to grant an exception in a particular 
case from the two limiting provision of the law. These 
exceptions apply only to questions of detail, and can- 
not be extended to permit forbidden uses or to justify 
extensive modifications in the height and bulk require- 
ments. The Board of Appeals, with its power to allow 
variations and to supervise the work of the officer 
granting permits, is an interesting example of the ad 
ministrative tribunals which are taking so important 
a place in our governmental structure.® 

This special administrative court does not pre- 
vent a disappointed litigant’s finally going to the courts 
of justice. The judge controls the important question 
of the constitutionality’ of an act and whether an ordi- 
nance passed by a city legislative body is within the 
terms of the enabling act® or whether the administra- 
tive officers acted in the reasonable exercise of their 
powers. Thus the protection of the individual against 
administrative injustice and against arbitrary action of 
legislative bodies, remains in the judges. 

Under the zoning laws the city is divided into dis- 
tricts, usually residence, business and unrestricted.® 
Not infrequently the business districts are further sub 
divided into local business districts in which manufac 
turing, for example, is forbidden, commercial and 
light manufacturing districts, and industrial districts 
Residence districts may be limited to residence alone, 
and in one case, at least, an ordinance was sustained 
in the state court which forbade apartment houses in a 
district limited to single and double residences.2° The 
court called attention to the general character of the 
zoning ordinance, which provided for districts in which 
apartment houses, an acknowledged necessity in cities, 
could be built, and thought it fair to prevent their con 
struction in zones for private houses 

The exclusion from residence districts of all busi 
ness, even corner groceries, has caused much comment 
in the courts. The Louisiana court sustained the right 
of a city to establish exclusive residence districts in a 
sweeping opinion, holding that the police power clearly 
extended so far, even before the amendment to the 
state constitution expressly permitting it. In the opin- 
ion were discussed the “aesthetic considerations” which 
were urged in support of the constitutionality of the 
ordinance, and while the decision was based on the fa- 
miliar police power, the protection of public health, 
safety, comfort or general welfare, the court thought 
that aesthetics might be “a matter of general welfare.’ 
The Supreme Court of the neighboring state of Mis- 
sissippi took a contrary view and held that an ordi- 
nance which zoned all business out of a residence dis- 
trict, was a taking of property not within the police 
power and unconstitutional. Consequently a grocery 
store could not be kept out of a residence district.? 
The New Jersey judges considered that “the right of 
private property * * called the keystone of the 
arch of civilization” would be endangered by permit 
ting the exclusion of business from residence districts 
and permitted a grocery store to be established in a 
district from which the city had tried to exclude it."*. 
The same court has held constitutional an ordinance 


6. Allen vs. City of Paterson, 121 Atl 


7. Compare Municipal Gas C vs. Nola 201 N. Y § 82, 1 
585, on a similar grant of power 
8. Commonwealth vs. Atlas, 188 N. E., 248 


9. Williams, p. 268 

10. State ex rel Morris vs 
(N. S.) 549. Compare Handy vs i 
holding invalid an ordinance which 
ily houses. 

11 State vs. City f New Orleans. 9 


nd, 22 Ohio Nisi Prius 
Orange, 118 Atl., 838, 
ne district to one fam 





S 440 


12 Fitzhugh vs. City of Jackson. 97 S 190 
18. Ignaciunas vs 


Risley, 121 Atl., 788 





which forbade chemical factories in a specif 
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within the power to protect the public health.’ 


other case allows zoning for the protection of 
lic health, safety and general welfare but th 
case that the 
closely supery ised.*5, 
discussed in Massachusetts and the judges s 
“aesthetic considerations alone or as the main 
not afford sufficient foundation for imposing 
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tions on the use of property under the police po 


but may be considered incidentally. 
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zoning ordinances represent to a great extent 
lective needs of the individuals comprising tl 
munity. The peculiar interest of the peopk 


by a zoning regulation is recognized in the vario 


dinances and statutes by provisions for public | 
to be held before the adoption of a pl 
which any interested parties may appeat 
The provisions relating to changes and an 
ordinances also place upon the property « 
of the burden of deciding when changes are or 
necessary. It is usually provided that ther 
hearing upon the proposed amendment 
case a protest against it be presented, b 
twenty per cent or more of the frontage 
the frontage immediately in the rear thereof 
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rectly opposite thereto, the amendment in only 


adopted by the unanimous vote or by the vot: 
large majority of the legislative body Ve 
act for cities makes it possible for owners 


to initiate their own proposals for amendments. 
vided that owners of fifty per cent of the fronts 


and when this 


any district sign the petition, 
the city council is required to vote upon the « 


of the petition within ninety days after it has 


filed. The New Jersey law for cities 
process of amendment with all the safeguards 
to the adoption of the original resolution, by 


ing that the proposed change must first be referr 


the commission on building districts and res 
for consideration and report before final i 
taken. 

In view | 
the numerous opportunities afforded { 
of public opinion, it seems extremely unlil 
special interests could influence the zoning aut 
to enact which would benefit 
group of persons 

It is not unusual for zoning o1 
scribe requirements for buildings whicl 
with tenement house or building laws alt 
In order to eliminate the possibility of using the 
law as a protection against compliance: ] 
ing law or vice versa it is provides 
statutes that whenever the provisions of a 
oOo! regulatio1 i lopted by the local le gislative 
der the of the enabling act ! 
stringent as to height, 
bulk, the zoning ordinance shall prevail 


of the great public ity pt 


changes 


authority 


standards 


the building code or tenement house law is more 


gent as to these details. the zoning ordinance 


subordinate nature, and the existing ordinance 
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te to the exercise of the zoning 
he city, and even where no stat- 
ty’s power is limited by the re- 
its charter. In following the 
is well to bear in mind the dis- 


ling an enabling act unconstitu- 
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State Bar Association Notes 

The Arizona State Bar Association held the 
best attended meeting in its history at Globe on 
Feb. 9. Hon. J. R. Malott, of Globe, delivered the 
presidential address; Chief Justice McAllister, of 
the State Supreme Court, spoke on the plans of the 
American Law Institute: T. G. Norris, of Prescott, 
member of the General Council of the American 
Bar Association, spoke on the work of that organ- 
ization; Prof. S. M. Fegtly, of the State University, 
spoke on the school of law of that institution; and 
at the banquet in the evening, Hon. R. L Saner, 
President of the American Bar Association, deliv- 
ered an address on “The Lawyer and the State,” 
which was extremely well received At its conclu- 
sion he was given a vote of thanks and made an 
honorary member of the Arizona State Bar Asso- 
ciation. 

The Association went strongly on record in 
favor of an increase in the pay of the judges in the 
state. The following officers were elected: Presi- 
dent, Harry D. Pickett, Douglas; secretary, James 
N. Nealon, Phoenix; treasurer, C. G. Girard, Phoenix ; 
executive committee: John Mason Ross, Bisbee; Alex- 
ander D. Murray, Bisbee ; George Nillson, Prescott. 

The Nevada State Bar Association concluded a 
two-day convention at Reno on Feb. 16. The Asso- 
ciation went on record at this meeting in favor of 
the Permanent Court of International Justice, 
adopting substantially the same resolution as that 
which passed the American Bar Association at Min- 
neapolis. It also went on record in favor of rem- 
edying the defects in the small claims court statute 
which had recently been declared unconstitutional. 
President Summerfield’s address dealt with the idea 
of requiring more than a mere majority of the 
United States Supreme Court to declare a congres- 
sional act unconstitutional. 

The New Jersey State Bar Association, at a 
winter luncheon meeting held on Feb. 2 at Newark, 
approved pending legislation for the increase of the 
salaries of judges of the higher courts of the state 
Maximilian T. Rosenberg of Jersey City, president 
of the Association, presided at the meeting. Former 
Governor Charles S. Whitman, of New York, spoke 
on “Criminal Procedure in Europe.” Judge Grice, 
»f Newark, chairman of the membership committee, 
said that the Association now had one thousand 
members and it was hoped to double the number 
by the June meeting. 

In order to promote a closer acquaintance be- 
tween the bench and the bar the Massachusetts Bar 
Association on the evening of February 5 gave a 
dinner in honor of the judges of the United States 
Courts for the First Circuit. This circuit includes 
Maine, New Hampshire, Massachusetts, Rhode 
Island and Porto Rico, and has a number of judges 
of recent appointment. Thomas W. Proctor, presi- 
dent of the Massachusetts Bar Association, pre 
sided. Chief Justice Arthur P. Rugg, of Massa 
chusetts, welcomed the federal judges and spoke of 
the friendship existing between state and federal 
judiciary. Senior Circuit Judge George H. Bing- 
ham of New Hampshire, Judge Arthur L. Brown of 
Rhode Island, Judge James A. Lowell of Massa- 
chusetts, Judge James M. Morton, Jr., of Massa- 
chusetts, and President George R. Nutter of the 
Boston Bar Association also made talks. 
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Better System Adopted in the Common Pleas Court at Cleveland, Ohio, Has Resulted 
Greatly Increasing Efficiency of That Tribunal—Two Thousand More Cases Dis 
posed of During Last September Term Than for Same Period of Previous Year* 


By Hon. Homer G. Powe. 
Chief Justice of Common Pleas Court of Cuyahoga County, Ohio 


HIEF JUSTICE MARSHALL has requested 
me to give you an outline of the system employed 
by the judges of Cuyahoga County in the ad- 
ministration of justice in the Common Pleas Court. 
For the purpose of convenience I will first describe 
the system used in the criminal division, and follow 
with the civil divison, comprising both law and equity 


I. CRIMINAL COURT 


Assignment of Cases 

For many years the giving of a bond by a person 
indicted by the Grand Jury in Cuyahoga County was 
equivalent to an acquittal. By grace of the state law, 
the setting of criminal cases for trial was entirely in 
the hands of the prosecuting attorney. For want of 
system, the court had no knowledge of the number of 
indictments pending, nor of the number of offenders 
out on bond. The first consideration was to dispose 
of the cases wherein the accused was confined in the 
county jail. Each week the grand jury ground out 
a large grist of indictments, in the majority of which 
the accused was an inmate of the jail. Consequently 
the one judge then assigned to the criminal branch 
was kept busy disposing of jail cases, and but very 
little time was left to try bail cases. 

This continued term after term until the court 
was about two years behind on the trial of criminal 
cases in which the accused had given bond, and when 
these cases were set for trial the witnesses had either 
died or moved and could not be found. As a result, 
at the close of each term the prosecuting attorney 
would present a list of one hundred or more cases 
for a nolle, giving as his reason that as the prosecuting 
witness could not be found, the state was unable to 
make a case. 

This breakdown in the administration of criminal 
justice was the subject of much criticism of the courts 
in the daily papers and the chief topic of conversation 
for the public in general. In 1918 the judges, keenly 
feeling this criticism and the justice of its cause, de- 
cided that the public welfare required drastic action 
on their part. Seemingly in direct contravention of 
state law’ they took the assignment of criminal cases 
out of the hands of the prosecuting attorney, and as- 
sumed complete control of this important function by 
placing a court constable designated as criminal as- 
signment commissioner in charge thereof, under direct 
control of the judge presiding in Criminal court, the 
judges acting upon the principle that the court has 
an inherent right to prescribe rules regulating the 
conduct of its business, and that the legislature had 
no authority to divest the court of this power. 

Under this system it became the duty of the as- 
signment commissioner to set all cases for trial in the 
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order of indictment, giving priority to cases in wl 
the accused is a known criminal. The trial list is pr 
lished daily in the official court paper lhe 
ment commissioner assembles all witnesses 


assig 
calls cou 
sel by telephone before a case is sent to the trial rox 
thus eliminating all delay between cases ; the trial jud 
loses no time; as the jury is retiring to deliberate aft 
the court’s charge another jury takes its place in t 
jury box; counsel and defendant take their place 
the trial table—a veritable continuous performance 

Under this system the judges at all kn 
the number of indictments pending and the number 
defendants in jail and on bond. Enough 
assigned to the criminal division so that all pers 
under indictment are tried within the term 
the indictment returned, unless, for 
shown, it may be passed by the court to 
This must of necessity occur in some 
the grand jury is in session until one week 
close of the term 

To show the working of this system, the usu 
procedure is as follows: The grand jury makes th 
return of its indictments on Thursday; the defendant 
are arraigned on Saturday (the statute requiring th 
lapse of an interval of twenty-four hours between th 
of copy of the indictment and the arraign 
and the cases are set for trial on the follow 
At the close of the last term of court 
1923, out of 700 indictments returned 
ts wh 
In 
minot 
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times 


judges 
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ase 


before tl 


service 
ment ) 
ing Monday. 
December 31, 
by the grand jury there were just 32 defendar 
were not placed on trial during that term 
of these cases the charge was based upon 
offense and good cause was shown for the passing 
of the case; 1923 cases were disposed of by the crim 
inal division in the September term. 

This very forcibly illustrates what can be accon 
plished in the way of judicial reform by the estab 
lishment of a system based upon business principles 
Our criminal division is now praised and is no longet 
criticized. There has been a _ noticeable i 
crime in Cuyahoga County in the past two years, du 
in part, no doubt, to the tightening up of the ma 
chinery in the criminal division. 

The court has been exceedingly in 
curing the services of such a valuable assignment com- 
missioner as Mr. Archie Kennel under whose efficient 
administration the court has been to keep its 
criminal docket substantially up to date 

As occasion requires the prosecuting attorney is 
called into conference with the judges concerning vari 
ous matters pertaining to the criminal procedure, and 
improvements have been made as a result. Most re 
cently, an arrangement has to the 
prosecutor whereby many minor cases which formerly 
came through the grand jury to the Common Pleas 
Court will now be disposed of as misdemeanor cases 
in the Municipal Court of Cleveland. Thi accom- 
plished by sending an assistant prosecuting attorney 


a 


1 
I 


) 
\ 


decrease 


rortunate S¢ 


able 


suggested 


been 











Justice Witnout DENIAL or DELAy 


189 











police court, to hear the evidence in preliminary 
rings, and, where the facts warrant, to suggest 


and the Municipal judge the 
f the case finally, instead of 
jury. Chief Justice Dempsey 
he Municipal bench have shown 
irit of cooperation in this con- 


the police prosecutor 
priety of disposi 9 
erring it to the gt 
l his associate son 
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ost commendabk 


tion. Further plans are under consideration pro- 
ling for closer cooperation between the criminal 
ision of the Municipal Court of Cleveland and the 
ninal division of the Common Pleas Court, which 

result in the practical unification of these courts. 


I 


Criminal Identification Records, Error Cases, 
Probation, etc. 


The judges having felt the lack of 


suitable in- 
rmation concerning the past criminals 
pearing before tl and desiring to have this in- 
all cases, at all times, a card 
taken from the Bertillon 
Police Department, dating 
rk was temporarily interrupted 
-onstitutional statute, but has 
yw been resumed, ourt constable being assigned 
the duty of bringing these records down to date. 
The Common Pleas Court has jurisdiction in pro- 
edings in error in ct from the various 
ferior courts. For years, the giving of leave to file 
petition in error was equivalent to a discharge. Our 
rror docket was only ten years behind, but it has been 
brought down to date, put in charge of the criminal 
issignment commissioner, and all error cases are now 
hirty days after the filing of the 
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et for trial within tl 
petition in error 
Permit me to call your attention to another in- 
tance where our court resorted to the inherent power 
aid in the efficient administration of criminal jus- 
ce, and which put an end to another fruitful source 
f criticism. Each of you is familiar with the statute 
vhich in substance provides that when it appears to 
he court that the defendant has never been committed 
to a penal institution either in this state or elsewhere, 
that the character of the prisoner and the circum- 
¢ tances of the case are such that the public welfare 
n loes not demand or require his imprisonment, the 
lefendant may be placed on probation by the court. 
, [his action by the court, under legislative provision, 
| places the defendant in charge of the authorities of 


5 me of the penal institutions to be treated as a parole 
( risoner. 
il I do not know what has been the experience of 


u the judges in other counties, but the judges in Cuya- 
a 1oga County were forced to the conclusion that the 

parole system had proven a failure. This is said 
r without any intention of applying the slightest criticism 
n- to either the institutions or the personnel entrusted 
nt with the delicate task of supervising the conduct of 


ts prisoners placed on bation. The failure is due 
ntirely to the inadequacy of machinery provided by 
the state in taking care its parole prisoners. 
ri Probation and parole are founded upon sound 
nd principles. To be effective, there must be efficient ad- 
( ministration of probation and parole laws. Grave re- 
he sponsibility devolves upon the trial judge to determine 
ly in the first instance whether or not the prisoner shall 
as get the benefit of the ‘bation law. No means have 


been provided by the state to thoroughly investigate 
f his home environment, his 


record of a prisoner 


n the 














habits, or the future probability of betterment, if given 
a chance. 

There are at least three essential prerequisites to 
the successful operation of any effective probation sys- 
tem: 

First, a complete report of the record and history 
of the offender, for the guidance of the trial judge 
in determining whether or not the offender is worthy 
of being placed on probation ; 

Second, constructive assistance, such as aiding the 
person placed on probation to secure necessary employ- 
ment, etc. ; 

Third, close supervision of the conduct of the 
offender while on probation. 

In the opinion of our judges, the partial break- 
down of the so-called parole system was due to the 
failure of the state to carry out these three prere- 
quisites, the correction of which is primarily a legis- 
lative function. We believed the court could not dis- 
charge its full obligation to the community or to the 
probationer unless an effective system fulfilling these 
essential prerequisites was provided. They, therefore, 
took advantage of the statute making provision for 
the appointment of court constables, and in 1922 
established the probation office of the criminal branch. 

We also made it a rule of court that before a judge 
placed any offender on probation the matter should 
first be submitted to the probation department for in- 
vestigation and report. I will not weary you with a 
detailed description of the working of this department. 

It will suffice for me to say that this department 
has worked so efficiently that 85 per cent of the pro- 
bationers have made good and institutions both in 
this state and in others have seen fit to parole inmates 
directly to this department for supervision upon their 
release. The judges are justly proud of the work 
done by this department, and we feel we have the 
best probation department in the country and that the 
results have more than justified the action of the 
judges in creating this valuable agency in the admin- 
istration of criminal justice. Our court is no longer 
criticized for abusing the parole law. 

That criticism is now directed toward the penal 
institution paroling inmates of the institution. The 
institutions are being unjustly criticized because the 
state has failed in another particular to do its full 
duty. I trust the next legislature will not only see the 
wisdom of establishing, but will establish, a psycho- 
pathic laboratory in each penal institution in the state, 
and employ sufficient expert psychiatrists to test the 
minds of prisoners, so its board can act with some 
degree of intelligence in granting a parole. If this 
is done I am certain there will be fewer dangerous 
defectives turned loose upon society to murder honest 
and useful citizens. A committee of five of our judges 
now has under consideration the advisability of estab- 
lishing such a laboratory in connection with our crim- 
inal division. 

II. CIVIL BRANCH 


Assignment System, Cooperation of Bench 
and Bar 


For some time prior to the enactment of the Chief 
Justice Law the judges of our court realized that this 
court was not giving the full measure of service in 
the civil branch which they were desirous of giving 
to the public and litigants for whose benefit the court 
was created. Although we had the most efficient as- 
signment system of any court in this country there 
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was entirely too much lost motion in the transaction 
of the business of the court, not due, however, to any 
defect in the assignment system, but rather to the lack 
of cooperation and enforcement of court rules by the 
Judges, and want of cooperation on the part of the bar. 

We fully appreciated that the problem was for 
our solution, that to be effectively solved it required 
a closer cooperation between the bench and bar than 
heretofore existed, and that the effectiveness of any 
system depended upon its fairness to the attorneys 
and litigants. In accordance therewith a resolution 
was adopted by the Judges requesting the President of 
the Cleveland Bar Association to appoint a committee 
of lawyers to meet with a committee of Judges to 
devise a system which would give effect to the con- 
stitutional provision that justice shall be administered 
without delay. A representative committee of the bar 
was appointed, consisting of seven very busy lawyers, 
who gave freely of their time and paid their own ex- 
pense of a trip to Chicago to study the court system 
of that large city. After many meetings and much 
discussion the committee submitted to the Judges a 
well devised set of rules which, in its opinion, would 
eliminate most of the delay between the institution 
of a suit and its final disposition. 

This report was submitted to a mass meeting of 
lawyers. After much debate, which at times became 
quite heated, the matter was again taken under con- 
sideration by the new executive committee of the Cleve- 
land Bar Association. By this time the Chief Justice 
Bill had become a law and the Judges had decided to 
designate one of their number as Chief Justice accord- 
ing to its provisions. The executive committee then 
recommended that a revised report be submitted to the 
Chief Justice. Many of the recommendations made 
by the original joint committee have since been adopted 
by the court. 

Two associate judges were selected by the entire 
bench to aid the Chief Justice in outlining the policy 
of the court and to act in his absence. 

That the court might have some assurance that 
the system adopted would be fair to attorneys and 
litigants, a consulting committee of seven lawyers, 
most of whom sat on the original joint committee, 
was appointed by the President of the Cleveland Bar 
Association, to which is submitted all matters of policy 
and rules governing the operation of the court before 
being adopted by the Judges. 

For the first time in the history of the court of 
this county, all of the judges are cooperating and act- 
ing in unison. Never before has there been such co- 
operation on the part of the bar as now. The lawyers 
are all anxious to assist in establishing a system which 
eliminates delays and results in a speedy trial of the 
issues involved. 


Present Methods as to Receiverships and 
Foreclosures 

In most large cities receiverships are a source of 
unsavory odors. Cuyahoga County has not been ex- 
empt in this particular. Due to lack of system, the 
custom became established for the attorney in asking 
for the appointment of a receiver, to name the re- 
ceiver, who, not wanting to be outdone in generosity, 
came into court the next, if not the same, day asking 
for authority to employ this same attorney to represent 
the receiver—they picked their own appraisers. It was 
astonishing to note how valuable their services became 
-so valuable in many instances as to consume the 
entire estate. The reading of a receiver’s report would 


lead to the belief that the appointment of a recei 
was designed to inure solely to the benefit of the 
ceiver and his attorney. This became such a prod 
tive form of litigation that a new crop of receiverships 
sprang up each day. 

A receiver is now appointed only upon notice a 
a showing of necessity. The court names the recei 
as well as the appraisers. The receiver must file 
inventory within thirty days and make quarterly 
ports, with vouchers of all expenditures. In the all 
ance of fees consideration is given to the fact that 
was intended by statute to conserve the property 
the benefit of creditors. In four months this cl 
of cases has fallen off more than 50 per cent 

Another source of vexatious delay was broug 
about, in actions of foreclosure and marshalling of 
liens, by failure of the party bringing the action 
include all persons having an interest in the property 
sought to be sold. This knowledge would not be 
brought to the attention of the court until after judg 
ment, and frequently after sale by the sheriff. This 
often worked a hardship upon some innocent pu 
chaser who did not know that the doctrine of caveat 
emptor applied, but who, believing that when he pu: 
chased from the court he had the best title obtainabl: 
did not search the record. Upon learning that in 
dition to purchasing real estate he also bought a number: 
of law suits and refusing to complete the transactior 
he would be haled into court by proceeding for cor 
tempt. If his story appealed to the conscience of the 
chancellor the order of sale was vacated, 
a reappraisal and readvertisement. 

There were so many instances in which the order 
of sale was vacated, involving such great loss of time 
and money, that the court adopted the following rule: 

In proceedings for foreclosure or for marshalling 
of liens, the court, before the decree will be granted 
will require an abstractor’s certificate to | 


necessitating 


be furnished 
showing whether all parties having an interest of rec 
ord in the premises described in the petition have been 
duly made parties to the suit and are properly befor 
the court. Such certificate shall be procured and sul 
mitted to the court by the plaintiff’s attorney and sl 
bear date not more than ten days prior to the time of 
taking the decree. 

This may appear like legislation on the part of 
the court, but our answer is that a court has an in 
herent right to make reasonable rules governing its 
procedure in the administration of justice, and that 
when a party is seeking to have a court seize the proj 
erty of a defendant litigant and subject it to the liquida 
tion of his claim, it is a reasonable rule to require hin 
to produce some satisfactory evidence that all persons 
having an interest by lien or otherwise in that property 
have been made parties to the action 

A source of delay was due to the 
dealer who made purchases at sheriff’s sales, expecting 
to resell at a profit before payment was required by 
the sheriff, and, failing to make such resale, he would 
be unable to carry out the purchase. Much delay was 
caused by this practice, some cases pending as long 
as a year after the sale made by the sheriff, before 
final payment was made and the deed ordered. T¢ 
meet this situation we adopted rules requiring a deposit 
to be made with the bid, the balance to be paid within 
thirty days, and on failure of the purchaser to pay 
the balance of the purchase price it becomes the duty 
of the sheriff to institute proceedings in contempt 

To further expedite the trial of cases which in 
volve an accounting, or marshalling of liens, six official 


P ; 
snoe-string 
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11 court before whom 


on as the case is at issue. 
is performed by our 
ations, composed of court con- 
ist of effecting reconciliations 
ilimony and money for support 
king investigations for the court 
ustody of children is involved, 
practiced upon the 
by publication 
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ervice 1S had 


Assignment and Meetings of Judges 

h the judges are assigned as fol- 
signed 1, wherein 
ns for attachments, injunctions, 
judgments, and all preliminary 

atters 
to mot 
for 


- 7, 
and 


to Room No 


ms and demurrers, 
allowance of re- 
forfeited bond 


trial of equity 

jury trials in 

weekly by the Chief Justice, 
t the ude howing the f 

, number of cases filed, gain 

f cases dis sed of over the filings for the 

ef each judge at all times knows 

is doing, and the state 


number of cases 


. . ; 
I DY @a 1dge 


eding week 
much work 


the docket 


judge 

In additi ’ gs, the Judges 
et on Tuesda eacl ‘k at a luncheon, where 
l I d for bettering the 
ga County. These 


meetin 

ethods and m«e 
g 

eetings y the judges sitting by 

signation of ief Justice who participates in 

e discussions, at n this way, keep in better touch 


are al 


th the local 
Chere must | necessity some diversity of opin- 
f judges, but the effect of 
the judges and they continue 
ficial in bringing the 
ith each other and in giv- 
g the opportunity to become ac- 
ainted witl idges sitting by desig- 
ition of the Chief Justi y this contact we have 
h judges are genial men, pos- 
f judicial ability, actuated 
ults obtained in Cuyahoga 
measure due to the ex- 
nt work and rty cooperation of these out of 
assigned by the Chief 
a fair representation 
Ohio is exception- 
itegrity of its ju- 


wn judges, and if these judges 


tcf 


ce 1 sit 


tl . then 


he judic! 
ly fortunate t ibility and i1 


Assignment of Cases 
method of assigning for trial is sim- 
before the ope ning of the term 
nt commissioner prepares a list 
their numerical order and such 
cases as may be necessary which 
and attorneys’ names, is pub- 
paper under the title of 


The 
city itself. Six 
f court the assig1 
all pending « 
ortion of this | 

ire at issue, with titles 

ished in the official urt 
Active List.” 

Three days fore the the term of 

t he cases published in the Active 

been taken out of the list by 


cases 


opening ol 


consent of counsel, as may be necessary to keep the 
trial courts busy for one day, shall be published daily 
in the official court paper under the designation of 
“Trial List,” and the cases shall be for trial in the 
order as they appear upon the Trial List. When a 
case is sent to the trial room it must be tried or dis- 
missed, except for unavoidable casualty arising after 
the case has reached the trial room, in which event it 
is referred to the Chief Justice for disposition. 

While a case is in the Active List and before being 
published in the Trial List, it may be passed to a later 
date by consent of counsel written on slips prepared 
for that purpose. No case can be taken out of the 
trial list after so published, except for good cause 
arising after such case has been published in the 
trial list, and then only upon application to the Chief 
Justice with notice to opposing counsel. Counsel with 
cases on the Trial List shall hold themselves within 
telephone call of their office and report to the trial 
room with witnesses within fifteen minutes after be- 
ing called by the assignment room. 

The Assignment Commissioner is in constant 
touch with all the trial rooms by intercommunicating 
telephone. He knows at all times the exact progress 
of each case which is noted upon a black board in plain 
view, as well as the engagement of counsel in other 
courts. Mr. Dustin, our assignment commissioner, 
has such a working knowledge of the judges and law- 
yers that he knows how to time the call for the lawyers 
in the next case so that the lawyers and witnesses are 
present in the court room ready to proceed with the 
case as soon as the judge is through with the case on 
trial. In addition to the service given the attorneys 
through the official court paper an assistant to the 
Assignment Commissioner calls counsel on all cases 
appearing on the Trial List, several hours before the 
case will be reached for trial, to ascertain whether or 
not the case is to be tried or dismissed. If to be tried, 
he advises counsel the case will be reached within a 
short time and to be ready with witnesses when later 
called to the trial room. If he learns that an entry 
only is to be made, he makes note of the entry and if 
confirmed by opposite counsel he so advises the trial 
judge and the entry is made without the necessity of 
attorneys making a trip to the court house. 

The same plan of assignment is followed in equity 
cases. It is intended that no case shall be in the trial 
list longer than two days before being reached, and 
this results in great saving to litigants and attorneys 
by eliminating the necessity for having the witnesses 
in attendance two or three days before the case is 
placed on trial. The only fly in the ointment is that 
of engaged counsel. If someone can invent a method 
whereby one lawyer can be in two separate courts 
trying two distinct cases at the same time he would 
earn the undying gratitude of all the judges of our 
court as well as that of our assignment commissioner. 
We do have a method, however, of handling the situa- 
tion when a firm of lawyers represent a large number 
of litigants. When counsel are of record in from 150 
to 200 cases they must be prepared for trial in two 
separate court rooms at the same time; if from 200 
to 400, three separate trials; and if greater than 400, 
four separate trials at the same time. That is to say, 
each firm is required to have sufficient trial lawyers 
to keep up with the general docket. 

Record of September Term 
In developing the system of conducting the busi- 


ness of the Court the thing which the judges kept 
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constantly 1n mind was to develop a system absolutely 
fair to litigants and counsel representing them and then 
to strictly enferce the rules governing the same. The 
system as outlined met with unanimous approval of 
the consulting committee representing the bar, and now 
meets with the approval of every lawyer having busi- 
ness with the court. That the methods adopted have 
been successful is disclosed by the fact that nearly 
2,000 more cases were disposed of during the Sep- 
tember term just ended than were disposed of by 
the same number of judges during the September 
term, 1922, 5,591 civil cases being disposed of all told 
during the September term just ended. 

This is a remarkable showing when it is consid- 
ered that one judge’s entire time was taken for five 
weeks on the trial of one case, other cases taking from 
one to two weeks to try, that not a judge has put in 
longer hours or worked harder than he did one year 
ago. 

The judges are justly proud of the record they 
have made under the new method of assigning cases, 
during the past four months 

You must not get the impression that we are 
hurrying through law suits and not giving litigants full 
opportunity to present their cases. We are not en- 
gaged in any speed contest. Each litigant is given 
full opportunity to present his case as defined by the 
pleadings, but we have eliminated all lost motion, and 
each judge is now kept busy 

The successful operation of this system has been 
due to two things; the splendid cooperation of all the 
judges and their untiring efforts to give real service 
to the citizens of Cuyahoga County, and the extraordi- 
nary cooperation on the part of the entire bar. 

I have endeavored to give you a brief statement 
of what the bench and bar of Cuyahoga County have 
accomplished in the way of expediting the business 
of the court. This has already resulted in a change 
of feeling on the part of the public as to both the 
bench and bar. Where they were formerly blamed, 
they are now being praised. The public is beginning 
to realize that the bench is composed of honorable 
men, earnestly endeavoring to perform a real service 
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HESE cases were the sequillae of the thirteenth, 
Fourteenth, and Fifteenth amendments and the 
congressional legislation by which the radical 

leaders like Stevens and Sumner sought to place the 

Colored Race upon a plane of absolute equality with 

the White, socially as well as politically. Very much 

of this legislation was held invalid by the Supreme 

Court because it decided that the Fourteenth Amend- 

ment, for instance, did not operate upon individuals ; 

prohibit the denial by individuals of equal rights to 
the Colored race; that its prohibion was solely against 
the States and their agents; that it was state action 
that was prohibited and not the action of individuals 
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to the community and to administer justice in suc! 
way as to give full force and effect to all constituti 
guaranties, and that the bar is composed of men 
intelligence, integrity, and high ideals, who are 

rendering great public service by fully cooperating 

the courts and also aiding in securing constructive | 
islation which enables the Court to function proper 

The courts always have been and always will 
criticized. Much of the criticism is unjust, and so1 
of it is just. We cannot prevent unjust criticism, | 
we can remove the cause for most of the just critici 
which is usually directed towards the administrat 
of criminal law. That there is a general lack of efi 
ciency in the administration of criminal justice un 
the Ohio Code of procedure, is recognized by ev: 
judge who has presided over a criminal trial. 

One of the causes for the failure of the court 
function expeditiously is that vexatious delays oc: 
due to our method of procedure, before the offende: 
is placed on trial before a jury. This can be remedi 
by constitutional amendment abolishing presentme 
by the grand jury in certain cases, followed by leg 
lative enactment unifying the criminal courts. 1 
would save the taxpayers of Cuyahoga County « 
half a million dollars each year. 


We have just had an illustration in Cuyahoga 


County of what can be done to expedite the admini 
tration of criminal justice. On account of his meth« 
of operation, a certain criminal was known as “‘t 
paper bag bandit.” He was finally apprehended and 
due to information furnished the prosecuting attorne 
by an agency outside the Court, the Association fo: 
Criminal Justice, he was indicted, placed on trial, plea 
guilty and was sentenced to the penitentiary, all withir 
23 hours after his arrest. This is the exception rather 
than the rule. Usually several months intervene b 


tween the arrest and trial by jury. 

The Cleveland Association for Criminal Justi 
has rendered valuable aid both to the court and to 
prosecuting attorney in expediting the trial of criminal 
cases, and a portion of the credit for the present excel 
lent condition of the criminal division of the court 
due that association 
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However, even if all those acts of Congress had beet 


upheld, they would have been as futile as the Fit 
teenth amendment which has been quite complete! 
annulled all over the South. 

The Anglo-Saxon will never permit political con 


trol or social and political equality with a race so fai 


inferior as the Colored Race then was and as the 
great mass of it is today. 
The wholesale enfranchisement of a servile rac« 


attempted by the Fifteenth Amendment was a ghastl) 


mistake. Lincoln was for the gradual enfranchise 
ment of the race individually and not as a class, an 
only as the individuals became fitted for it by educa 
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and experience n short, in the same manner of constitutional provisions having a common purpose, 
hich the Whit ice itself has gradually and namely: to secure to a race recently emancipated and 
ieniiee cihkeuel witttiess Seneieen oni the ballot. held in slavery through many generations, all the civil 
. \ : : rights that the superior race enjoy, and to give to them 
[his attempted lation and the corruption of the protection of the General Government, in the enjoy- 
et Bag Rule i the South from the North, ment of such rights, whenever they should be denied by 
up the hatred the Civil War, made the two the States 
cal parties larg and one of them completely In Ex Parte Virginia, Coles, Petitioner, 100 U. S 
al «ot has re red three generations to even 339, Coles was indicted because as county judge 
urably repair that tak charged with drawing the jurors he had willfully 
rhe first the was S. vs. Reese, 92. refused to draw the names of colored men for service, 
, from Kentucky where contrary to the act of 1875. The court held that in 
iin inspector ns ref | to receive and drawing the jurors the county judge did not act in 
votes of citize cau f their race and color. a judicial but in a ministerial capacity, that so acting 
court said he was an agent of the state of Virginia, that the 
nfer the right State was acting through him and that therefore the 
states or the act came within the purview of the Fourteenth 
nee, in this (Amendment, which operates not upon individuals but 
Me Bape only on the states. Judge Field dissented in a very 
lengthy opinion 
In Virginia vs. Rives, 100 U. S. 313, two colored 
men were indicted for murder. The defendants 
moved the court that the venire which was com 
posed entirely of the White Race should be modi 
fed so as to allow one-third of the jurors to be 
colored men. On what theory a demand for just 
such a proportion of colored men could be sustained 
does not appear. But this should be noted. The 
colored people of the South were justly distrustful 
of a White jury especially when it was a white man 
against whom the crime was committed, or when a 
white man was the opposing litigant in a civil case 
So the right of Negroes to sit on juries in the South 
was a very precious right, but the court held that it 
had no jurisdiction in this case because neither the 
State nor its agents had discriminated against the 
right of Negroes to sit upon a jury. That it was not 
a Constitutional right of a Negro to be tried by a 
‘nion throws littl t except in one respect. The Jury wholly or partially composed of Negroes. 
ase was decided two years after the Slaugh In \ _». VS. Harris, 106 U S. 629, certain 
House Cases and it used this significant language: persons in Tennessee had been indicted for conspir- 
The Fourteent ment geéhthten = Giese toon ing to deprive colored people of “equal protection of 
lepriving any person of life, liberty or property, without the laws or of equal privileges or immunities under 
ue process of law from denying to any person the laws,” etc., under an act of Congress. The facts 
ithin its jurisdictior equal protection of the laws; were that two Negroes charged with a crime had been 
. ger go ge Bergin tye yn Bh funda- taken from the custody of the sheriff who held them 
y vt resublican goverment is ia Gaty bound t under arrest and severely ill-treated them. This raised 
otect all its cit the enjoymer f an equality the question involved in the Dyer Anti-Lynching Bill 
right hat dut is originally assumed by the now before Congress. Just how its authors hope to 
oe onl me Pe Fhecag oaag —gilpeadtie bey one evade this decision in the Harris case is impossible 
‘not deny the ri is the amendment guaranties, even to guess. The court cites approvingly Virginia 
no more; the power of the National Government is vs. Reeves: “These provisions of the Fourteenth 
nited t¢ the enforcement his guaranty \mendment have reference to State action exclusively 
RJ ch ae ane ee aay and not to any action of private individuals.” The 
tiem im the exercis that rieht on 2 nt of race. etc. indictments were dismissed. 
‘he right t te in th te comes from the The bitterest of all the cases that arose out of 
ti but the right xemption from the prohibited the long struggle over the three amendments were 
en oo — i er the Civil Right Cases, 109 U. S. 3. The first section 


as not been grant ecured Dy ne nstitution of 


he United State ' gg SE bee of the act of March 1, 1875, was as follows: 


t] ynception that the Fifteenth 
endment I the franchise upon the negro 
did not d s directly, but indirectly. In effect 
struck out of all state constitutions and state laws 
arding the right to vote the word “White.” If 
educational or property qualification is imposed 
n the colored ter, the same qualification must 
imposed upon the white voter or the legislation 

1. The indictments were dismissed because it 
held that tl t of Congress did not cover the 
irticular discrimination complained of The next 
ise was U. S. vs. | kshank, 92 U. S. 542, which 
ame up from Lou na, where certain persons were 
licted for conspiring to deprive colored citizens of 
irious rights under the constitutions stated in very 
rge and general ter ind for that reason the court 


d that the indictments were too vague and indefinite 
sustained a motion in arrest of judgment. The 


In Strauder West Virginia, 100 U. S. 302. That all persons within the jurisdiction of the United 
: ° , ee - States , e entitle ; P qual e ‘ 
was held that the statute of West Virginia which tates shall be entitled to the full and equal enjoyment 
Matt enctated P oe i oe OT “ease of the accommodations, advantages, facilities, and privi- 
effect excluded ¢ } men trom jury service was leges of inns, public conveyances on land or water, the 
constitutional and id. The defendant had chal- aters, and other places of public amusement; subject 
nged the array for that reason and it was held that only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, 
regardless of any previous condition of servitude. 
Then followed certain drastic penalties. The 
Slaughter House decisions thus reiterates and radical leaders in Congress, like Stevens and Sumner, 
ffirme - were determined not only to raise the megro to po- 
Ti. Bestest Ameeteent of the Bade Cam litical equality with the White, but also to place him 
stitution is considered and held to be one of a series upon the same plane socially, by compelling his ad- 


challenge should e been sustained. The court 
ld that this was a se peculiarly within the scope 


4 


the Fourteenth Amendment, and eight years after 
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mission to all public conveyances, hotels and theaters 
with the same rights as the White Race. If the 
enforcement of the Act had been attempted in the 
South it probably would have brought on another 
Civil War. But the first attempts to enforce it were 
made in the North and the question came squarely 
before the Supreme Court whether the Federal Con- 
gress could enforce those rights of social equality in 
states where the legislature had never by law imposed 
a distinction, where the rights were denied solely by 
individuals. The question was as the court stated 
it: Is the Act constitutional under any one of the 
three amendments? It is apparent that the opin- 
ion of members of Congress who supported the Act 
as to its constitutionality, must have been urged 
with a great deal of but the court denied 
that those opinions could have any weight upon such 
a constitutional question. It was the court that must 
decide it. The opinions of the members of Congress 
in favor of an unconstitutional law could have no 
more weight with this great court than their votes 
Fourteenth 


force, 


which enacted it. Speaking of the 


Amendment the court reiterated the doctrine of Vir- 
ginia vs. Reeves, and said: 
Individual invasion of individual rights is not the 
subject-matter of the amendment. It has a deeper and 
broader scope. It nullifies and makes void all state legis- 
lation, and state action of every kind, which impairs 
the privileges and immunities of citizens of the United 
States, or which injures them in life, liberty or property 
without due process of law, or which denies to any ol 
them the equal protection of the laws. It not only does 
this, but, in order that the national will, thus declared, 
may not be a mere brutum fulmen, the last section of 
the amendment invests congress with power to enforce it 
by appropriate legislation. To enforce what? To en- 
force the prohibition. To adopt appropriate legislation 
for correction of the effects of such prohibited state law 
and state acts, and thus to render them effectually null, 
void and innocuous. This is the legislative power con- 
ferred upon congress, and this is the whole of it. It 
does not invest congress with power to legislate upon 
subjects which are within the domain of state legislation; 
but to provide modes of relief against state legislation, 
or state action, of the kind referred to. It does not 
authorize congress to create a code of municipal law for 
the regulation of private rights; but to provide modes of 
redress against the operation of state laws, and the action 
of state officers, executive or judicial, when these are 
subversive of the fundamental rights specified in the 
amendment. Positive rights and privileges are undoubt- 
edly secured by the fourteenth amendment; but they are 
secured by way of prohibition against state laws and 
state proceedings affecting those rights and privileges, 
and by power given to congress to legislate for the pur- 
pose of carrying such prohibition into effect: and such 
legislation must necessarily be predicated upon such sup- 
posed state laws or state proceedings and be directed to 
the correction of their operation and effect. 
The last of the series was Ex Parte Yarbrough, 
100 U. S. 651, generally known as the “Ku Klux 
Klan” Cases. This was an appeal of certain defend- 
ants who had been convicted in the Federal court of 
Georgia of intimidating certain colored voters from 
voting by threats and violence. The prosecution was 
under a section of the statutes expressly relating to 
elections and not to Civil Rights generally. In con- 
sidering the old argument that the Constitution does 
not confer upon Congress in express terms the power 
to protect the federal franchise and that therefore 
such power does not exist, the court said that it had 
never admitted that doctrine: that the rights to pro- 
tect the purity of the franchise in federal elections, 
that prevented fraud, intimidation and corruption 


were rights inherent in its sovereignty and 


to its very existence. 


necessary 


It is as essential to the successful working of 
government that the great organisms of its executive ; 
legislative branches should be the choice of 
people, as that the original form of it should be so. 
absolute governments, where the monarch is the sour 
of all power, it is still held to be important that 
exercise of that power shall be free from the influer 
of extraneous violence and internal corruptiot In a 
publican government, like ours, where political power 
reposed in representatives of the entire body of 
people, chosen at short intervals by 


iree 


opular elections 
temptations to control these elections by violence and 
corruption is a constant source of Such 
been the history of all republics, and though ours | 
been comparatively free from both these evils in the pa 
no lover of his country can shut his eyes to the fear 
future danger from both sources. If the recurrence 
such acts as these prisoners stand convicted of are t 
common in one quarter of the country, and omen 
of danger from lawless violence, the free use of money 
in elections, arising from the vast growth of rece 
wealth in other quarters, presents equal cause for anxiet 
If the government of the United States has within 
constitutional domain no authority to provide 
these evils,—if the very source of power 
by corruptiton or controlled by violet 
without legal restraint,—then, indeed 
danger an 1 its best powers, its hig! est jf 
which it inspires, and the love which et 
the mercy of the combinations of those 
right but brute force on the one 
corruptionists on the other. 


danger. 


give 


agall 
may be poison 
outrag 


By these cases the full 

amendments was determined 

Congress could not protect civil rights 

citizens against other citizens. The only except 
to this is the protection of the franchise, otherwi 
the prohibition is against the states and not ind 
viduals 


The New Lord Chancellor 
“General gratification is expressed at the 

ceptance by Viscount Haldane of office in the 
Labour Government as Lord High Chancello: 
Nothing could have added more to the feeling 
security, order and responsibility which the con 
position of Mr. Ramsay Macdonald’s Ministry 
the whole evokes. Lord Haldane brings a great 
record of achievement to his post as statesman, as 
administrator, and as reformer. And it is grate 
fully recognized among those engaged in the pr 
fession of the law that, when excluded by temporar) 
prejudices from the work of government, he d 
voted his great powers through other channels t 
the service of the State, and at the same time con- 
tinued to exercise his judicial functions in the hig! 
est Courts. The great legislative reforms initiat: 
by the retiring Lord Chancellor, Viscount Cave 
will be safe in his hands, and Lord Birkenhead’s 
saw of Property Act, which he took so large 
part himself in moulding, will be sure now of ca: 
ful treatment before the Consolidation Bills whi 
are necessary to give force and meaning to its re\ 
lutionary provisions are produced. If large meas 
ures are to be proposed for constitutional reform 
they will find, too, their best exponent in the Cha 
man of the Committee on the Machinery of G 
ernment.”—The Law Journal, Jan. 26 


Secretary Millard of the Washington State B 
Association has announced that the regular annu 
meeting of that body will be held at Spokane 
June 20 and 21. 
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Fifth Advisory Opinion of the Permanent Court 
of International Justice—Dispute Between 
Finland and Russia 
Where an advisory opinion on the legal effect of treaty 
provisions would involve a pre-judging of a dispute with 
reference to the execution of such treaty provisions, the 
Court will not give such an advisory opinion unless both 
parties submit to the Court’s jurisdiction. 
On April 21, 1923, the Council of the League of 
itions adopted a resolution requesting the Permanent 
vurt of Inte mn itional Justice to give an uiiteah opin- 
non the fi x question: “Do Articles 10 and 11 
the Treat ice between Finland and Russia, 
gned at Dory October 14th, 1920, and the an- 
nexed Declaration of the Russian Delegation regard- 
g the autonor f Eastern Carelia, constitute en- 

igements of an international character which place 
Russia under a1 ligation to Finland as to the carry- 
ng out of the 1 ys contained therein ?” 

The question came before the Court at its fourth 
session which began o1 une 15, 1923 Notice of the 
equest had beet rculated as 1 equired by Article 73 
f the Rules of Court, and by special decision notice 
vas sent to the Soviet Government of Russia. Various 
locuments wert nitted to the Court by the Council 
ind by Finland a representative of the Finnish 
Government was ird in oral argument. The Russian 
People’s Commissary for Foreign Affairs, M. Tchitch- 
rin, sent the Court a long telegram stating that his 
government f take any part in 
he proceeding “without legal 
value either in 


In its opini 


“impossibl 


in form.” 

yunced on July 23, 1923, the 
Court found that an “acute existed be- 
tween Finland and Russia with regard to the Declara- 
tion which had n mz a orpat concerning East- 
a nent maintain that 

two coun- 
and that the Treaty w: igned on the terms that 
Declaration was as binding as the Treaty itself. 
Soviet rnment mai Declaration 
nly declaratory 

wr informa- 


controversy 


forms pat the c een the 


was not by wai 

f an ex! sting sit tion and made 1 fc 
tion.” To attempt to deal with thi ntroversy even 
to the limited ext F gi isory opinion, 
would be sul leciding the dis 
pute between tl 


But the Court 
international law that no ate can, without its con- 
sent be with other 
States either to mediation or to arbitration, or to any 
ther kind of pa td Court intends 
to abide by this principle very strictly. “The Court, 
being a Court of |] in giving advis- 
ry Opinions, d rules guiding 


established in 


. - ‘ oat Vcr 2c 
compe sul l 11S] 


Court of Interna- 


ernati nal Tustice 
40 Mt. Vernon 


University 


their activity as a Court.” So in this case the Court 
regretfully declined to give any opinion. Yet it took 
account of the long history of the dispute, and added 
that it did not “regret that the question has been put” 
by the Council of the League of Nations, for “all must 
now realize that the Council has spared no pains in ex- 
ploring every avenue which might possibly lead to 
some solution.” 

Four of the judges did not share the conclusions 
of the majority, however. These conclusions are 
rather curiously referred to as an “opinion,” and are 
published in the “Collection of Advisory Opinions,” 
though in reality they amount to a refusal to give an 
opinion. This refusal is a clear indication of the 
judges’ determination that the limitations surrounding 
judicial action are to be rigidly observed, even in the 
exercise of their function of giving advisory opinions. 


First Judgment of the Permanent Court of 
International Justice—Case of the S. S. 
Wimbledon, involving freedom of 
the Kiel Canal’ 


Article 380 of the Treaty of Versailles of June 28, 1919, 
forbids Gerraany’s applying to the Kiel Canal a neutrality 
order which would close the canal to a British vessel under 
French charter carrying munitions to Danzig for transship- 
ment to Poland during a war between Poland and Russia. 

On January 16, 1923, the British, French, Italian 
and Japanese Governments made “application” to the 
Permanent Court of International Justice asking for 
judgment, whether the German Government “is present 
or absent,” that “the German authorities wrongfully 
refused on March 21, 1921, free access to the Kiel 
Canal of the steamship ‘Wimbledon,’ ” and that repara- 
tion be awarded for the loss incurred by the Wimble 
don. The application set forth the provision in the 
Treaty of Versailles (Art. 380) that “The Kiel Canal 
and its approaches shall be maintained free and open 
to the vessels of commerce and war of all nations at 
peace with Germany on terms of entire equality.” To 
vest jurisdiction in the Court, the applicant Powers 
relied on Article 386 of the Treaty of Versailles, 
though Germany seems to have been entirely willing to 
go before the Court and did not at any time contest 
the jurisdiction.* 

The Court was seised of the case when it met on 
June 15, 1923. Under Article 31 of the Court Statute, 
a German national, Professor Walter Schiicking of 
the University of Berlin, had been named by Germany 
to sit as a judge ad hoc. On June 28, Poland’s applica- 
tion to “intervene” was approved. The applicant Pow- 
ers had submitted a case on March 17; Germany a 
counter-case on April 20; the applicants a reply on 
May 18; and Germany a rejoinder on June 15. Be- 
tween July 5 and July 10 oral arguments were heard by 


8. Reported 
n ynal Sake A, No. 1. 
"8. See 18 American Journal of International Law, p. 11. 
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the agents of each of the six Powers that were parties, 
the German agent speaking in the German language 
and the other agents speaking in French or English. 

The facts were admitted, though there was some 
controversy as to whether Poland and Russia were still 
at war on March 21, 1921, when the Wimbledon was 
excluded from the Kiel Canal. The chief problem 
related to the construction to be placed on Article 380 
of the Treaty of Versailles. In the judgment handed 
down on August 17, 1923, the Court found “that the 
terms of Article 380 are categorical and give rise to no 
doubt.” The conclusion followed “that the canal has 
ceased to be an internal and national navigable water- 
way, the use of which by vessels of states other than 
the riparian state is left entirely to the discretion of 
that state, and that it has become an_ international 
waterway intended to provide under treaty guarantee 
easier access to the Baltic for the benefit of all nations 
of the world.” Hence the Court found Germany under 
an obligation to keep the Kiel Canal “open, on a foot- 
ing of equality, to all vessels, without making any dis- 
tinction between war vessels and vessels of commerce, 
but on one express condition, namely, that these vessels 
must belong to nations at peace with Germany.” 

The Court referred to the “precedents afforded 
by the Suez and Panama Canals” which in its opinion 
“invalidate in advance the argument that Germany’s 
neutrality would have necessarily been imperilled if 
her authorities had allowed the passage of the Wimble- 
don.” The Canal has become so “assimilated to natural 
straits” that even “the passage of a belligerent man of 
war does not compromise the neutrality of the sover- 
eign State under whose jurisdiction the waters in ques- 
tion lie.” It was not necessary to say whether the war 
between Poland and Russia had terminated, for in any 
case Germany had a duty by treaty to allow the 
Wimbledon to pass. Her refusal was therefore wrong- 
ful, and Germany “is responsible for the loss occa- 
sioned by this refusal and must compensate the French 
Government” acting on behalf of the French firm of 
charterers. The amount of compensation awarded was 
140,749.35 francs, as against 165,749.35 francs claimed. 

Three of the judges dissented, including the Ger- 
man national judge. Judges Anzilotti (Italy) and 
Huber (Switzerland) thought that the “legal status of 
the Kiel Canal resembles that of the internal navigable 
waterways of international concern”; that Germany’s 
obligation to maintain the Canal free and open “does 
not exclude her right to take the measures necessary 
to protect her interests as a belligerent or neutral 
power”; and that Germany’s neutrality regulation in 
this case was not “an arbitrary act calculated unnec- 
essarily to impede traffic.” Judge Schiicking (Ger- 
many) thought that a servitude had been imposed on 
the Kiel Canal, which called therefore for a restrictive 
interpretation; and in this case the passage of the 
Wimbledon would not have been “compatible with 
Germany’s duties as a neutral toward Russia.” 

The decision is a notable one for several reasons. 
It is the first contested case to come before the Perma- 
nent Court of International Justice, all the other cases 
having come by requests for advisory opinions. It is 
the first case in which a specially chosen national judge 
has participated. It will constitute for the future a 
valuable addition to international law as to the Kiel 
Canal and as to the use of all inter-oceanic canals in 
time of war. 


Sixth Advisory Opinion of the Permanent Court 
of International Justice—Protection of 
German Settlers in Poland* 


Poland’s international obligations under the Minoritie 
Treaty of June 28, 1919, involve the protection of German 
colonists sent into German Poland before the war, requir- 
ing Poland to respect contracts and leases made by the 
German Government with these colonists; and the positior 
taken by Poland after the war was not in conformity wit! 
its international obligations. 

On February 3, 1923, the Council of the Leag 
of Nations adopted a resolution requesting the Perma 
nent Court of International Justice to give an advis 
ory opinion on two questions: (1) whether Poland 
refusal to recognize contracts and leases made by cet 
tain German colonists with the German Colonizatior 
Commission before the end of the war, involved an in 
ternational obligation within the competence of tl 
League of Nations under the Polish Minorities Treat 
of June 28, 1919; and, (2) if so, whether Poland 
position with respect to these contracts and leases wa 
in conformity with her international obligations 

The matter came before the Court when it met f 
its fourth session on June 15, 1923. Various docu 
ments were submitted by the Council of the League of 
Nations and by the Polish and German Governments 
Oral arguments were heard also by the representatives 
of the Polish Government, Count Rostoworski and Sit 
Ernest Pollock, formerly Attorney-General of Great 
Britain, and by the representative of Germany, M 
Schiffer, ex-minister of Justice. 

The Polish Government had ousted 
of German colonists: those holding under contracts en 
titling the colonist to receive title to the land, where the 
definitive conveyance had not been completed until 
after the armistice of November 11, 1918; and those 
holding under leases for which such contracts had been 
substituted after the date of the Armistice. On May 
17, 1922, the Council of the League of Nations had re 
quested Poland to suspend such measures. 

In its opinion announced on September 10, 1923, 
the Court first considered the competence of the 
League of Nations to deal with the matter, under the 
provisions of the Minorities Treaty. In this connec 
tion, it held that “the facts that no racial discrimination 
appears in the text of the law of July 14, 1920, and 
that in a few instances the law applies to non-German 
Polish nationals who took as purchasers from original 
holders of German race, makes no substantial differ- 
ence. There must be equality in fact as well as 
ostensible legal equality in the sense of the absence of 
discrimination in the words of the law.” It then held 
that the German Government “is to be considered as 
having continued to be competent to undertake trans- 
actions falling within the normal administration of the 
country” in the period between November 11, 1918, 
when the armistice was signed, and January 10, 1920, 
when the Treaty of Versailles came into force. 

Proceeding then to examine the legal character of 
the contracts under which the settlers held, the Court 
found that they were enforceable contracts which gave 
interests in the land not unlike the interests of a holder 
chaser acquired a jus ad rem, and after auflassung had 
a jus in re.” And it was careful to announce that “the 
of an equitable title in Anglo-American Law. “A pur- 
fact that there was a political purpose behind the col- 
onization scheme cannot affect the private rights ac- 


two classes 
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Such private rights, whether 
by lease, “do not cease on a 
r is any treaty provision re- 
preset No provisions in the Treaty 
had prohibited Germany’s dealing with 
inary norm ial way, even after the 
Poland was bound to respect such 
of the territory. 

“the position 


ed under the 
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1 to 
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istice, and her 

ing on taki er the governance: 


Court refore | 1iounced that 


adopted by the Polish Government ... was not in 
conformity with its international obligations.” 

When the question later came before the Council 
of the League of Nations on December 17, 1923, 
Poland announced that her policy would be re-shaped 
to accord with the law enunciated by the Court, and 
agreed to compensate colonists already ousted illegally 
and suspend further proceedings against other col- 
onists. 


Progress Made in Restatement and Classification of Law 
(Continued from page 162) 


ttle further ahead, perhaps, in its work than some of 
e committees have been able to do which had it all 
lo from the beginning 
Conferences on the Subject 


“We have | id, as tl 
neral conferences, at 
mount of prelin 
They were dea 
have been overt 
ist where we bega 
ys of very plea 
But we have finally de 
mpossible for us t 
mpanying Treatis¢ 


accompal 


ie Director has pointed out, two 
both of which a considerable 
work was done on Conflict of 
ling with the Restatement, and 
Restatement twice, and we are 
n except that we have had several 
discussion, not to say, spirited. 
cided that for us, at least, it 
on without the text of the ac- 
and we have had put in print 184 
ing Treatise which covers the 

yject of Domicile At our last conference in Phila- 
€ sIphi a we went over that with great, not to say metic- 
lous care. We have covered 63 pages of that Trea- 
and made it over, so that I am afraid the money 
iat the Institute | pent in printing will have to be 
spent all over ag hen they come to incorporate the 
results of our discussion. And that, I believe, is all to 
the good. We have planned a meeting for three days 
n March which we hope will finish the discussion of 
this Treatise. Let me add that we have not only the 
lreatise, but we have also the text of the Restatement, 
» that we have completed a discussion of the Restate- 
ment and the accompanying Treatise on a considerable 
part of the law of D anielle and hope to complete it at 
the end of Marcl 

“We have prepared for printing, with the excep- 
tion of a few sections which I hope to prepare within 
1 couple of weeks, another section of the Treatise in- 
cluding Legislative Jurisdiction, Executive Jurisdiction, 
and Jurisdiction to Tax. That, I hope, we shall be 
ible to distribute in time to take it up and discuss it 
at a meeting that we are to hold at the end of April. 
Mr. Scott and I 1 also almost ready for printing 
the work on Judicial Jurisdiction, a very considerable 
piece of work, whi hope to have ready for dis- 
ussion for meeting at the beginning of 
June.” 

Prof Beale c 
floor, after which 
Dean Roscoe Poun spea 
fication. Dean Pound said: 

Roscoe Pound on Classifications 


“Mr. President and Gentlemen: I have no pur- 
pose to ignore the invention of printing by saying any- 
thing to you that is in the printed preliminary draft 
that has been circulated. There are three matters, how- 
ever, that may perhaps put that printed report into its 
setting, that it may profitable for me to say to you. 

“Those are. first, to say something about the rela- 
tion of terminology and classification, and the relation 


aws. 


is 


tise 


again W 


T 


we 


our wee 


vered various questions from the 


> 


Wickersham called on 
Report on Classi- 


esident 
k on his 


of terminology and classification to the work of restat- 
ing the law; second, to say something about the his- 
torical approach to terminology and classification; and 
then, third, to suggest the background of classification 
in the civil law and classification in the common law, 
respectively, which may serve to explain why it has 
seemed important to attempt a common law classifica- 
tion on the basis of common law ideas of the phenomena 
of the body of the common law, rather than to attempt, 
as it were, to cramp the phenomena of the common law 
into an analytical classification which is really nothing 
but a universalized statement of civil law classification, 
made for different purposes with a different historical 
background, and to arrange quite different bodies of 
legal precepts. 

“First, then, as to the relation of terminology and 
classification, and the relation of those two things to 
the work of restating the law: The first thing that 
one encounters when he takes up the problem of term- 
inology and classification is an idea that we may start 
with the conception of law; that in that conception of 
law we may find and from it may deduce by a logical 
process certain necessary, absolute, universal concep- 
tions ; that those conceptions, involving the very idea of 
law, give us an absolute, eternal, universal, necessary 
terminology ; that by a little legal manipulation of that 
universal, absolute, necessary, terminology we get a 
classification, and that by a little study of the subject 
we shall find that every precept, every rule, every prin- 
ciple, every doctrine of the legal system may be found 
to depend upon and be deducible from that classifica- 
tion. Now, if that were so it would be an admirable 
thing. But, in my judgment, that conception of the 
matter is as alien to reality as these magnificent paper 
constitutions and these magnificent schemes for the 
regeneration of the body politic which are so fascinat- 
ing when you read them, and yet manage somehow to 
fall so short of the anticipation of their framers when 
they come to be put into action. 


Sequence of Terminology and Precept 


“IT confess I started somewhat from Missouri, 
when I began to investigate the matter with reference 
to that theory, and yet it seemed to me important to 
study the matter carefully in order to be sure that it 
might not be that we could so far approximate to such 
a rationalist ideal that it would be worth while to at- 
ter-pt it, even if we should be disappointed in some 
degree in our attempt at realization. But my belief is 
that that simply is not possible, that we have got to 
proceed in quite a different way; that our terminology 
has got to proceed from the exigencies of our body of 
precepts; that our terminology furnishes a certain ap- 
paratus with which we organize, and by means of which 
we understand, precepts that grew up before the term- 
inology, and more or less independent of it, and that 
the purpose of a terminology is to enable us to make 
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the best statement that we can of things which are in- 
dependent of the terminology in their origin and in their 
content. And in the same way, classification comes not 
before, but after, the body of precept that we classify. 
Classification must flow from a deep study of the com- 
mon law and not the statement of the common law flow 
from any classification, and, more especially, from any 
so-called universal classification which has grown up 
for the purpose of a radically different legal system. 

“Therefore, it has seemed to be important to ap- 
proach the subject historically, and; in this particular 
report that I have submitted, and upon which we earn- 
estly desire your comment, your criticism and your 
assistance—in that preliminary report I have primarily 
approached the subject of classification historically. I 
have asked how this classification begins and where? 
What were the circumstances that led to this classifica- 
tion as to that? How did these ideas of classification 
which now prevail arise? And, in particular, what is 
the historical origin of that conception of an absolute, 
universal classification, good for all law and all times 
and all places and among all men which have been so 
prevalent ? 


Historical Origin of Idea of Absolute, Universal 
Classification 


“When we come to examine that conception we 
find that it is a product of the rationalism of the 
eighteenth century, that it belongs to the period of 
political Utopias and paper constitutions, it is a product 
of the very type of things that we find behind other 
universal, absolute, ideal schemes; that it was fortified 
somewhat by the metaphysics of the nineteenth cen- 
tury, and that it had its inception in the exigencies of 
academic teaching of the modern Roman law; and that 
at once the suspicion arises that it may not be applic- 
able to a system of different origin which is not an 
academic system, a system made, not in the universities, 
but in the courts, a system which requires radically dif- 
ferent teaching because the technique of our system is 
the technique of working out grounds of decision upon 
the basis of judicial experience, whereas the technique 
of the civilian is a technique, and has, indeed, since the 
fifth century A. D., been a technique of working out 
the grounds of decision on the basis of authoritative 
texts. 

“And so that brings me to the last of the three 
questions that I desire to suggest to you, namely, the 
background of classification in the common law and 
in the civil law. Classification of the civil law is inti- 
mately connected with the circumstance that the mod- 
ern Roman law is, and from its very beginning has 
been, a law made in the universities. The oracles of 
the civil law are not judges and lawyers, they are teach- 
ers. The great books, the great repositories of law. 
are commentaries upon texts, treatises, not reports of 
judicial decisions. And that goes back, at least, to the 
inception of the teaching of the law as an academic 
teaching in the great law schools of the fifth century 

Development of Civil Law Classification 

“Now let us consider the condition of the law at 
that time. The law had given statute authority to the 
writings of the more important of the Roman juris- 
consults. They were no longer treatises, they had stat- 
ute authority. They were authoritative texts. And 
those academic teachers who had an academic science 
not much inferior to the practical science of the clas- 
sical jurists from the first to the third century, had 
the task of making those third century, second and third 
century texts, which now have statute authority in the 
fifth century, a living law for the Eastern Empire of 


that time. The texts were authoritative. Their wor 
was to edit them, to interpret them, to bring them dow 
to date. They did a great work in those directio: 
which culminated in the Digest of Justinian. But tl 
set the pace, as it were, for the teaching of Roman la 
The teaching in a university of the art of expoundit 
and applying authoritative texts. For the mode: 
world, of course, the teaching of the Roman law begi 
with the great legal scholars in‘ the twelfth centu: 
What was their problem? The theory of that tin 
assumed the existence of a universal Christian societ 
which, on its temporal side, men thought of as tl 
Empire. And tt was assumed to be the same empir 
as that over which Augustus and Justinian had ruled 
The Corpus Juris and legislation of Justinian was th 
law of that empire. They thought of the Digest as 
something made by a legislative fiat at one stroke, not 
as what it is, a great body of legal literature. It wa 
an age of authority. All that men could do was 
interpret and expound the authoritative, written text 
The law expounded in the universities became the la 
of the courts. But it was the law of the universitie 
The oracles of the law were the academic teachers, the 
doctors, the doctors of the civil law, and so the cours 
of development which we see beginning in the fifth cer 
tury went right on to the present, from the Italiar 
universities of the twelfth century. 

“Classification, then, was the problem of orderin; 
these authoritative texts for the purposes of academ 
instruction \nd the first attempts at classificatio: 
that we see are simply attempts to classify each particu 
lar title in the Digest. Such classification as we fin 
among the commentators is the same sort of classifica 
tion that you will find in the scope note of an arti 
in ‘Cyc.’ or the scope note in an article in the America: 
Digest. 

Sixteenth Century Ideas 


“In the sixteenth century the humanists conceive 
of something better. The method of the medizval 
commentators was so diffused, the amount of time that 
it took to expound any title under their method was 
so long, that a professor could not any more than 
comment on one of the enormous titles within the rea- 
sonable length of an academic term And so the 
humanists conceived the idea of arranging the law 
as a whole so that the law, as a whole, could be taught, 
bringing together under each particular topic in their 
classification all the texts of the Corpus Juris dealing 
with that topic. Up to that time the order had been 
the authoritative order of the Digest; they substituted 
an order which they worked out, 
naturel; that is, on rational principles. Then came the 
era of natural law, the era of rationalism, the era in 
which men expected miracles from reason, the era in 
which a man with a powerful reason could sit down 
and write a constitution for a state without reference 
to anything that had ever gone on before. The era 
when Frederick the Great's commissioners believed 
they could write a code as a mere effort of pure reason 
for which no interpretation would ever be necessary, 
and that would have an absolute, universal validity 
Now, believing that, academic teaching conceived that 
these classifications that they worked out were good, 
not merely for the Roman law, they were good for law 
everywhere. They had a universal, natural validity 
And we must remember that the universities taught 
Roman law precisely in that spirit in which Roman 
law was regarded as the universal 
local law here and there, but the Roman law 
versal, it was unnecessary to consider what 


as they said, au 
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law There was 
was uni- 
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courts, it was not necessary to take the results 
experiences in the administration of justice. 
ere universal legal propositions in the Corpus 
vorked out universally, problems from the teach- 
ids applying the universal propositions in the 
1 in that way getting a uni- 


rsal problen Ss, and 
lassify those universal 


result, and you could cla 
ts by a natural 


ethod 
heirs of the eighteenth century 
perceive, and a deal of what is 
lassification is on the right line 
from that mode of thinking 
Problem as to the Common Law 


roblem is on the com- 

uw has never had a body of 
Of course, very close to 
irteenth century we had Magna 
f Edward I, but they cov- 
Bracton’s great 
flower of medizval authori- 

Bateman was never authoritative, it 
received leg sanction, it never became 
ubject of commentary It is the work, not of the 
ersity, but of the courts. These oracles are not 
hers, but judge [he repositories of common 
es and treatises of their reports 
f English peoples in the administra- 
Not only this, but our teaching of the 
mon law has been radically different. In the mid- 
ges the path to the practice of law and to a judicial 
university In England the 
he bench was through an Inn 
Edward the First’s time 
find them presently or- 


1 


ritative written texts 
eginning of tl 
rta and the 

only a small part of the field 


ise ‘the cl 


re not commenta! 
he experience 
of justice 


tion was throug 
to the bar and 
Courts. As far back as 
find apprentices at law, we 
nized in groups some master, in way, 
letails of which we do not exactly know. Those 
ups, after the manner of the middle ages, formed 
mselves into colleges and corporations, you may 
iost say, guilds, and we have organized groups of 
titioners of the law regulating admission to the 
fession, and regulating the legal education. Let us 
vember that there were no professorships of the 
glish law in the English practice until the eighteenth 
and after the middle of the eighteenth cen- 
Instruction in the law was an instruction in 
Inns of Courts instruction was in the hands 
readers, members of the bar who were responsible 
the training pprentices. And reading was a 
mal exposition me statutory text. But only 
mall part of the vas in the form of statutes, and 
herefore the rest and the significant part of the work 
is in the moots, in arguments by these apprentices 
fore a bencher and two the hall of 
Inn, in which se Kipling’s phrase, ‘the boys 
tated themselve men.’ They watched the 
yers in the court talked with them and dined 
h them in the Inn, they learned by watching them 
| by trying their hands in the moots. Now just 
the Roman law from the fifth century, at least, and 
n before that, had been the technique 
administering | developing grounds of 
sion on the basis of authoritative texts, the common 
from the thirt century | a technique 


administering justice, of developing grounds of 
rded judicial experience. 


some 


ntury, 


barristers in 


as been 

ision on the basis of re 
Task of the Common Law Teacher 

f the law, therefore, has had a dif- 
icher of the Roman law. And 

ich concerned with general, 


“The teacher « 
ent task from the 
has never been very mt 


universal classification. He has been concerned with 
the best possible organization of his particular subject, 
of the particular topic, but it is rather significant that 
you hardly find such a thing as an alphabetical arrange- 
ment on the continent, nothing but the law dictionary. 
The treatises, the commentaries, the books that courts 
and lawyers use, have some generalized analytical, sup- 
posedly universal arrangement. But with us, while 
you do have certain books with a minimum of analytical 
arrangement, the ordinary every-day books have tended 
from the fifteenth century, and perhaps before that, 
to a purely alphabetical arrangement. I do not say 
that we ought to have an alphabetical arrangement for 
a restatement, but I do say that the circumstance that 
our law has been able to go along since the fifteenth 
century on a basis of alphabetical arrangement, while 
since the sixteenth century, at least, the civil law, which 
went first on the authoritative arrangement of the 
Digest—which was no arrangement at all, is a very 
feebly organized confusion, not much more of an ar- 
rangement than Coke on Littleton—I say that if our 
law has been able to go along for centuries with a par- 
allel development on the basis of alphabetical arrange- 
ment, it must at least suggest to us that arrangement 
does not play any very great part in the development, 
the working out and staging of the actual precepts of 
the law. 
What Classification Can Accomplish 


“As I have said in the Report, it seems to me that 
the only thing that we can expect classification to do is 
to classify. That its purpose is a perfectly practical 
one, to enable us to organize and arrange our materials 
in such a way as to make them most acceptable to those 
who are to use them ; to prevent overlapping, to prevent 
potential conflict, to make them as acceptable as possible 
to those who have to expound them, to those who have 
to administer them, to those who have to study them. 
And accordingly what I have sought to do in the pre- 
liminary report that I have offered for your considera- 
tion, and on which I earnestly desire the help of every- 
one who has anything to offer, what I have attempted 
to do is to take certain traditional categories, certain 
ideas of arrangement which I have found in the com- 
mon law, and on that basis make as simple an arrange- 
ment, what seemed to be as practical an arrangement, 
as I could conceive, on the basis of common law ideas 
with reference to common law problems, for the pur- 
pose of arranging common law materials, rather than 
attempt to work out a supposedly universal system on 
a civil law basis and try to force our materials into 
that supposedly universal system.” 

Professor Bohlen Reports on Torts 


After Dean Pound had answered a number of 
questions from members, Prof. Francis H. Bohlen 
made the following statement on his work as Reporter 
for Torts: 

“Mr. Beale stated that his committee was particu- 
larly fortunate as compared with other committees in 
that the Reporter had already written a very large part 
of, or a considerable part of, a treatise to which he 
could attach the Restatement for purposes of submis- 
sion to his advisers. My committee is, or are, the other 
committees. Both the committee on Agency and that 
on Contracts have the same advantage as Mr. Beale’s 
committee, and I therefore am in the unfortunate posi- 
tion of being a nation without a history. As a Re- 
porter I have not that background of years of work 
in collecting and writing material for the purpose of 
a treatise which would be, as in Mr. Beale’s case, com- 
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plete. My history is that merely of a teacher and 
person who has written some little upon the subject 
of Torts and who has had to examine quite a con- 
siderable volume of decisions for the purpose of writ- 
ing a case book. But I have not, unfortunately, that 
mass of material in completed form which can be dig 
nified by the name of a treatise 
Some Handicaps of the Subject 

“The law of Torts has also some other handicaps 
for the Reporter. In the law of Contracts it is quite 
obvious that one must begin with the formation of a 
contract. The law of Agency is one where it seems 
natural to begin with the creation of the agency. Mr 
Beale’s address convinces me that Domicil is the appro 
priate part with which to begin the statement of the 


Conflict of Laws. Unfortunately there is no, so far 
as I know, arrangement of the law of Torts which 
seems thoroughly to satisfy anyone, no preexisting 


arrangement—and I rather doubt whether any arrange 
rested will satisfy everyone But 


110°¢ 
~ 
t 


ment that can be sug t 
at the same time, when I attempted to take up the work 
of restating the law of Torts I was confronted with 
the necessity of determining with my advisers what 
order the subject should be treated in. Whether it 

the text writers do, as 


should be treated as some of 
a matter of specific subjects, water-tight compartments, 
procedural categories largely determined by the nature 
of the particular form to the particular wrong, 01 
whether it should be treated from the standpoint ot 
the particular interests affected by the wrongful acts 
which make up the law of Torts. Or whether it should 
be treated from the nature of the conduct which is 
ge part of my nine 
| in attempting to 


regarded as wrongful. A very lar 
months’ work has been consume: 
lay down some particular general principles, some def 
initions of more or less fundamental concept, and 
these have been submitted at two meetings to my 
Advisers. 
Plan of Work Adopted 

“Rightly, I believe, they have suggested, and I have 
concurred in the suggestion, that the final consideration 
of these general principles should be deferred until 
they are down to a fairly complete statement of the 
specific rules which are applicable to particular sub 
jects. I do not mean to have you understand that this 
work has been arrested, that this is a matter that is 
scrapped and done with. It is merely held open for 
future use. I would have hesitated to take up the 
work that I have assumed had I believed that it is 
impossible to find some general principles which do, 
in the main, govern the bulk of true Tort law. Now 
[ am here, perhaps, a bit of a heretic. I am influenced 
by my respect and affection for the late Judge Jeremiah 
Smith, but I do believe that there is a very marked dis 
tinction in the law of Torts where Dean Pound pro- 
poses to put it, between what might be called the true 
tort and the quasi tort—a tort which involves the ex 
istence of fault in some form, in which there is fault 
or blameworthiness as understood in the popular mind 
and those torts in which the liability is imposed, irre 
spective of any substantial blameworthiness of conduct, 
whether of inadvertence or of intention. I do believe 
that as the work progresses, little by little, as we build 
up this mosaic, point by point, section by section, there 
will have emerged from underneath, as it were, a dis 
tinct skeleton, a distinct fundamental pattern upon 
which all the rest of this is seen in a large measure 
to depend. But I am quite agreed with my Advisers’ 
suggestions that that should be postponed. 

“Now, for reasons of practical convenience, it has 
been determined that not only shall we take up the 











subject from the standpoint of the interests or rig 
affected by the various forms of tortuous cond 
but that we should begin with the more primitive f 
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of interests, the wrongs that were first re 
the action of trespass, such things as are usually 
assault and battery and false imprisonment 
first place there is, as it were, an historical excus: 
this method of treatment. After all, the actio: 
trespass was the parent tort action. But in add 
there is, I think, a far more valid reason. That being 
the parent action, it tended to crystallize into a sor 
what rigid and definite shape at a period when 
juristic concept which underlies the idea of lial 
was quite different from that which subsequently 
applied in developing modern tort law. In that 
there are an extraordinary number of persistencies 
legal ideas which have been abandoned, discard 
part, or altogether repudiated in modern tort law. 1 
form, therefore, a sort of an anomalous brancl 
the law. There is also this to be considered, at | 
to my mind, that the various interests which tl 
wrongs offended were, on the whole, interests wl 
are very dear to primitive men. A savage man is 
nified, he values his dignity, perhaps not more tl 
we should but more than we do. Those wrongs whi 
affect those interests affect and concern interests wl 


| rior 


have less value to us today than they had orig 


Tenden¢y to Arrested Development 
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‘There is a tendency I have noticed in reading 
more in my necessary study of the cases on th 
ject for the purpose of Restatement—there is a distir 
tendency to an arrested development in this subject 
a tendency to limit liability within boundaries set | 
comparatively early precedent. The subject seems 
to be altogether alive. Perhaps it is almost lik 
withered branch of a tree; one is fond of the tree 
likes its shape and leaves the dead limb there, but 
does not bear new branches, new leaves or fruit 
there, but it is not extended. So in a sense it is 
definitely formed body of the law. Not as the rest 
Torts, which is so much a law of tendency rather tl 
of definite rules. Perhaps it ought to be easy to stat 
and therefore it is helpful as a field in which tl 
experiment in the technique of doing the work can 
best carried on. The work of reporting is difficult 
is a new thing to me, at least, and I think, to most 
us, how to get the best out of the advice of our Ad 
visers, how to get the aid that they give so willing] 
to utilize it to the best advantage without a continue 
endless chain of publication and republication, publica 
tion and republication, how to organize 
force so as to get the most out of them 

“Now it seemed to me, therefore, because of 
comparatively fixed character of this law, that this fiel 
was the most appropriate, and for that reason I ha 
selected it. I have already submitted some sixty 
seventy-five pages of Statement of the Law to n 
Advisers. I hope in April—if I may correct the Dir 





tor, my purpose is to hold a meeting in April—I hope 
to be able to submit a whole of the part which deals 


with the prima facie part of these actions in a fort 
which again I hope, I dare not say I expect, may 

adopted with minor changes for submission to tl 
Council and Institute; and at the same time I expe 
to submit to them in a very tentative and rough fort 
a general statement of the defenses applicable to thes 
actions, in order that I may get their reaction and the 
advice as to the substantive law on these subjects, 


the end that then I may attempt the problem of putting 


those principles upon which we have agreed into 
r é 


one’s assisting 
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wish | uld promise greater progr be- 
hat this initial, t eround-clearing work—for, 
that ve fully accomplished 
in a form to submit 
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I be free to go on 
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Rep 
2 em, Reporter for Agency, 
decision as to the terms of 

f the Council was being 
ide by lot and spoke 
“When I was as! ke this w [ had other 
gagements which 1 nted my beginning upon it at 
the time that the othe lid, so that I did not actually 
gin W ork until tl nrst f Nov el ibet Since that 
me I have been quit tively engag preparing 
ymething for sul my Advisers. I have not 
et had the opportunit » have what I have done 
issed upon by my We have our first meet- 
on Monday next. Whether I shall 
ucceed in getting anyt iat I have prepared passed 
y that critical not feel entirely 
ear. I have a g il of trepidation about the 
atter 
“When I was a undertake the work the 
thing that confronted me in the first instance, of course, 
vas the one that confronts many of you, and that is, 
vhat is the job, wl hey asking me to do, what 
re you going to try to do, for whom are you working, 
ire you working for the bench or the bar—what, in 
I anybody can 
he ultimate 
ing And I never 
just what that was 

I had the good » to go down to Cam- 

bridge in October to a ra week, the conference 

upon other subjects, and I got a great deal of infor 
mation out of was very much 
impressed, as was impressed, 
with the nun First, I was 


| n 
ea ill 


is 
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hort, is the 
vork very n 
lestination of 


ave been enti! 


delighted and appalled at the competence that was dis- 
played by the men chosen to do the work. I saw Mr 
Williston and Mr. Beale and Mr. Bohlen doing their 
tasks with such a complete assurance and capacity that 
[ had a great deal of doubt, and I still have a great 
deal of doubt, about my ability to measure up to the 
standard that they have set. 


The Spirit of the Workers 


“IT was impressed also with the spirit of the con 
ference. It was really a very fine thing to see the 
way in which these men, differing in views quite fre 
quently and even differing in views quite decidedly, 
still were able to keep the main question in view and 
work in the spirit of harmony. I was greatly impressed 
also, as I have been more and more as I have gone 
forward with the work, with the extreme importance 
and the wonderful opportunity that is presented to the 
bench and bar of the United States to do something of 
this kind. I confidently believe that it is within the 
capacity of the bar of the United States to consoli 
date and to make a statement of the fundamental or 
leading or general principles of many of the depart- 
ments of the law. Nothing that can be stated, of 
course, will be final, nothing is final in a work that 
changes like this, but it is not too much to hope, I 
think, that if this work is ever done, the fact of its 
having been done will almost necessarily lead to a per- 
petuation of the machinery by which it was done, so 
that we can have permanently an agency in the state 
by which amendments and additions, as they become 
necessary from time to time, can be taken care of. I 
am firmly convinced that it is an enormous job. That 
thing impressed itself upon me very decidedly. You 
will hear sometimes about the speaker who presented 
an idea in the stereotyped phrase, ‘a few well-chosen 
words,’ and the thing that we are trying to do is in a 
few well-chosen words to declare some of the funda- 
mental principles of law. But my little experience 
has led me to this conclusion, that it is very much easier 
to express an idea in a thousand words than it is in ten 

“And my boss here (Mr. William Draper Lewis) 
is constantly suggesting to me, the statement that you 
make must be definite and authoritative. If I am to 
get these ideas into few words and have them well- 
chosen words, it is an exceedingly difficult task. | 
have worked day after day with a single sentence, re 
casting it and turning it over and over in my mind, con- 
fronted first by the lucidness of the idea, and, second, 
by what you do not appreciate until you come to en- 
deavor to do it, the extreme difficulty of finding words 
that mean anything and that mean that thing always 
and at all times and places. Our vocabulary, as you 
see, is so slippery, we use words in so many senses, 
that it is an extremely difficult task. At least, I find 
it so, to state briefly and concisely something that | 
think can be submitted to the judgment of the bar of 
the United States. So without any false modesty, I 
have very grave doubt about my ability to do it. If 
I do not do it, somebody else will do it; the job is 
going to be done, I feel quite clear about that. 

What Is the Place of Agency? 

“Mr. Pound, in his Report, raises a disquieting 
question that you may have noticed. He asks on one 
page here, What is the place of Agency? And I am 
not sure that I know. Indeed, many very competent 
persons have suggested that there is no such thing as 
the law of Agency at all, that it is all simply a matter 
of Tort and Contracts. And it is true, I suppose, that 
the great bulk of the law of principal and agent, as dis- 
tinguished from the law of master and servant, could 
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be stated in the law of Contracts. And if you noticed 
Mr. Williston’s admirable book on Contracts, he has 
gone over, in a very masterly way, a large portion of 
the questions that anybody dealing with the law of 
Agency would naturally deal with. And so in Torts, 
much, if not the greater part of the law of master and 
servant, will fall in the domain of Torts. And one 
thing that has to be determined if the work goes on, 
is where the dividing lines are to be drawn. I have 
had come correspondence with Mr. Williston about 
that, as to what falls within the field of Contracts, and 
what falls outside of that field. The question is, what 
is included in the term ‘agency.’ That question is not 
settled. Agency, as you see, is relatively a very mod- 
ern term. It is only a comparatively short time that 
the word has been in use. You look in the older books, 
Blackstone, for example, and you will find that Black- 
stone does not mention the word. It is quite a modern 
conception. 

“What does it include? I have been in the habit 
of including within it not only the theory of principal 
and agent, but of master and servant, and also that 
of employer and independent contractor. Now, so far 
as I know, nobody has yet determined whether this 
restatement of the law of Agency shall be confined to 
the law of principal and agent, as such, or whether it 
shall include the law of master and servant, or whether 
it shall touch upon the law of independent contractor 
or not. All I can say about it is that in the work that 
I have thus far done, which nobody has yet passed 
upon, I have been going on the assumption that it was 
part of my job to state the law of principal and agent, 
and the law of master and servant, with the pretty 
certain exception I have named, namely, the exclu- 
sion of the element in the law of master and servant, 
which is covered by the Workmen’s Compensation. 
But whether I am right or wrong about that remains 
as yet entirely undetermined 

When Doctors Disagree 
question raised this 
question, What shall 


“Now with regard to one 
morning. Somebody asked the 


THE CODE 


we do when the doctors disagree? I was confr 
the other day with a very interesting illustrati 
that difficulty. The question that I had reached 
Who may appoint an agent? And among the 
persons of limited capacity I came to the questi 
the infant. May an infant act by an agent? N 
have been in the habit of saying heretofore tl 
doubtless was the weight of authority or the get 
law that an infant could not appoint an agent, and 
any act of an agent was void, if not voidabl 
has a very important effect. It precludes the | 
of ratification. I have long thought, and [ still 
to think, that that rule is not the wisest on¢ 
it would be very much better to say that an ir 
act by agent with the same effect precisely that 
could act in person. 


and 1 


lant ¢ 


When I came to make a draft 
that the question was, which of those views shoul 
insert? I felt I was called upon by the fact that 
seemed to be the weight of authority to state in 
first draft that the appointment of an agent by an inf 
was void, and to submit to my advisers the alternat 
statement that it was not void but only voidable 
was compelled to that view by the decision of 
Supreme Court of the State of New York 

just declared that the act was void after 
the authorities. I have thrashed that up an 
my mind for many years, and I am quite 
that that is not the best rule, but there it is, w 
shall be said about it? 

“Now, there are a great many questions of 
same sort that I might discuss. I feel that you are 
particularly interested in my difficulties at this stag 
If I am permitted to live a few years more, I hope t 
be able to produce something that will meet with aj 
If I can not, there are others wi! 
have | 


rey it W 
1 dow nN 


convim 


proval. can 
up the work and carry it on. y fortu 
nate in getting a very able group of Advisers. I ha 
not met them yet, but I speak more freely at this stag 
than I can probably speak next Tuesday night. The 
may destroy all my pet views and show me that I 
not know anything about it at all.” 
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to Correct and Agencies Through Which Needed Reform Was Accomplished, 
With Glance at Principal Authors of This Famous Code 


By Hon. CHaries B. WHEELER 
Former Justice Supreme Court of New York 


glory consisted, not in having won forty 
battles, but in the Civil Code of France, and 
the deliberations of his Council of State. 

The Civil Code, commonly spoken of as the 
Code Napoleon, constituting the substantive law of 
France, was the best product of constructive states- 
manship—the victories of Napoleon, the fruitless 
triumphs of a selfish ambition. The Code will con- 
tinue to bless Frenchmen long after the fame and 
glory of the great Captain has grown dim and ob- 
scure. Well might the banished Emperor, the 
lonely exile of St. Helena, declare the final triumph 
of the works of peace over the destruction of the 
battlefield. 

It has been fortunate for the fame of Napoleon 
that his name has been associated with the great 


N ‘gery con declared at St. Helena, that his 


Civil Code of France, but we shall learn this code 
of laws was not so much the product of his brain 
and genius, as the work of distinguished philosoph 
ers and jurists, who preceded, and worked with and 
under the First Consul of France. 

In this we are forced to note the pa 
tween Napoleon and Justinian, whose Codes have 
in part redeemed his name from the infamy attached 
to his tyranny and misrule, though the codification 
of the Civil Law was the work of Tribonian and 
other distinguished Roman lawyers. 

The Civil Code was the final expression of the 
regeneration of France after the Revolution, but to 
understand the occasion of its adoption we must 
go back to Feudal times, to the time when France 
was composed of kingdoms or duchies. Louis the 
Eleventh broke the military powers of the Nobles, 
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lependence, which laws were separate and 
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ition. To tl lism the Revolution im- 
a fresh a1 rful impulse. But even 
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he necessity of < rm judicial system. The 
lution made an end of diversity of juris- 
nee. France through a National As- 
ly, which had not been convened for two hun- 
years. A National spirit asserted itself. <A 
National Code promised the people of 
ce in the Constitution of 1791. The promise 
revived in 1793, but in 1799, the promise re- 
ned unfulfilled. The French Directory had been 
thrown, Napoleon had been made First Consul, 
almost autocratic power. The time for the 
inistrative reorganization of France had come, 
to this work Napoleon gave tremendous energy 
rganizing ability 
As important to France as any reform 
ts jurisprudence, and Napoleon took steps to 
ll the long promise of relief, and on August 12, 
three 
nent jurists—Tror Bigot de Praemeneu, 
Portalis, with Maleville as Secretary, to draw 
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the Reign of Terr The nation demanded a 
of uniform laws suitable to an enlightened 
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corporation, the wealth and influence of the 
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proclaimed that all men had equal rights—were the 
main results of a period of legislation unprecedented 
in history for its volume, its violence, its idealism, 
its splendid achievements, and its deplorable mis- 
takes.” 

Three drafts of a Civil Code had 
been submitted prior to the adoption of the Code 
Napoleon, but in the mass of legislation which came 
before the legislative assemblies, in the high pas- 
sions which pervaded those bodies, and the con- 
fusion and turmoil of those times, all three pro- 
posed Codes had failed of serious consideration. 
And it was well that the codification of the Civil 
Law should have been postponed till the hour when 
men could reflect quietly and legislate without pas- 
sion. 

The three prior drafts, prepared with thought 
and the study of able and vigorous minds, supplied 
the working material for the new committee named 
by Napoleon, and greatly lightened their labors. 
The prior draft of a Civil Code which formed the 
basis of the Code Napoleon was one prepared by 
Cambacérés, and Cambacérés in turn, as one of 
the Associate Consuls with Napoleon, and a mem 
ber of the Council of State, participated with others 
in the revision of the work of the first committee. 
So that to the labors of this man, probably more 
than to that of any other single person, we are in 
debted for the Code Napoleon as it took final form 
and shape. 

Perhaps a brief sketch of the career of this man 
would not be out of place at this time. 

Jean Jacques Regis de Cambacérés was born in 
1753 and died at Paris in 1824. He was educated 
for the bar, and at the opening of the Revolution 
was sent to the legislative assembly, and then to 
the National Convention. Through the reign of 
violence, he is said to have endeavored to restrain 
the more arbitrary acts of that body, although he 
acted with Marat, Robespierre and Barére. After 
the fall of Robespierre, he was President of the 
Committee of Safety, and endeavored to put an end 
to the Reign of Terror. In 1794 he presented his 
plan of a Civil Code. He tried, unsuccessfully, to 
become a member of the Directory, but secured a 
seat in the Council of Five Hundred, and renewed 
his efforts in behalf of a Civil Code. In 1799, he 
accepted the office of Minister of Justice under the 
Directory, and after the Coup d’etat resulting in the 
overthrow of the Directory, he was continued by 
Bonaparte as Minister of Justice, and was soon 
after made Second Consul. When Napoleon was 
made Emperor, Cambacérés became his Arch Chan- 
cellor, in which capacity he had to communicate the 
Emperor’s measures to the Senate. 

As Second Consul he presided in the Council 
of State over the discussion on the Civil Code, as- 
sisting the Committee by his legal knowledge, his 
judgment, and his previous study of the subject. 

Of the Committee named to prepare the first 
draft, Tronchet was the President of the Cour de 
Cassation, and stood for “massive learning, sound 
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irch, the power and prestige of the Crown” had 
been swept away by the onward torrent of the 
volution. Land wv freed from feudal tithes. 
e division between the three orders of the clergy, 
lity and the third estate was effaced. “A secu- 
state based upon a ge peasant proprietary, a 
il government, eman from religious in- 
snces, a system of lar 


judgment, and conservative caution,” while Portalis 
was distinguished in the art of legal and philosoph- 
ical exposition. He was a “thinker, a Catholic and 
a conservative.” 

With the material ready at hand, the Commit- 
tee completed its first draft of the Code in four 
months. It was then, by order of Bonaparte, sent 
to the Law Courts, and they were invited to submit 
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their criticism and observations within the next 
three months. 

In the light of such commentary the draft Code 
was then examined and revised by the legislative 
section of the Council of State, composed of Boulay, 
Berlier, Emmery, Portalis, Real, and Thibaudeau ; 
and when this had been done, it was submitted, title 
by title, to the whole body of the Council. It was 
at this stage that the provisions of the Code first 
came under the notice of Bonaparte. 

As each Title of the Code passed the Council, 
it was submitted successively to the Tribunate and 
the Legislative. 

Its provisions provoked hot debate, and many 
objections, particularly as in many instances de- 
parting from the principles of the Revolution. The 
first two titles submitted were thrown out by a 
large majority in the Tribunate, and by a substan- 
tial majority in the Legislative. 

An end was put to open debate in the full 
House. The Titles of the Code were thencefor 
ward to be submitted to the legislative section of 
the Tribunate, which was invited to tender its 
comments to the section of the Council responsible 
for that portion of the draft. In case of non-agree 
ment, a conference was held under the presidency 
of Cambacérés, and when the clauses had been there 
settled, they were referred back to the whole body 
of the Council, discussed anew, and then in their 
final shape, expounded to the silent legislature by 
three selected Councillors. Under the new arrange- 
ment, the work proceeded rapidly, and on March 
21st, 1804, the Civil Code in its entirety passed into 
law. 

At this point it may be well to refer to the 
extent of Bonaparte’s personal participation in the 
preparation of the Civil Code, and the extent to 
which he impressed his own views and personality 
into its provisions. We may well believe that one 
endowed with such restless energy and indomitable 
will, coupled with a disposition to intermeddle with 
the most trivial matters, whether of State or of a 
private nature, could not resist the opportunity of 
participating in the deliberations of the framers of 
the Code, and speak and comment freely on its 
provisions. It is doubtless true that the influence 
of this soldier of fortune, the successful general of 
the martial forces of France, who seized its powers 
to make himself dictator of its destinies, and as- 
pired to dominate all Europe, has been well criti- 
cized as not altogether happy and fortunate. 

He presided at many of the deliberations of the 
Council. His entrance into the Council Chamber 
at the Tuleries is thus described: “A clink of arms, 
a roll of the drums under the arcades, and then, as 
the door opens, and the usher calls, and the Counsel- 
lors rise in salutation, the master steps briskly up 
to his green table on the dais, nods to Cambacérés 
on his right, to Lebrun on his left, signs to the 
Council to be seated, and then with his ‘Allons, 
Messieurs, commencons,’ sets the debate aflame.” He 
presided at thirty-five of the eighty-seven sittings. 

It is said Bonaparte often talked at random, 
and some of his warmest admirers in the Council 
complained, “he fatigued his audience by the con- 
fused abundance and the unexpected turn of his 
thought.” He undoubtedly did not hesitate to 
speak, and probably often far from the point under 
discussion. Doubtless in his heart he regarded the 
Counsellors gathered about him with a certain con 
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Another member, describing the deliber 
says: “Here would be a flash of anger; h 
string of anecdotes; here a friend 
badinage punctuated by snuff-taking; here a 
of gaudy rhetoric. But the prevailing impres 
left on the reader of these debates is the uni 
the mind of the chief debator of hard-headed 
mon sense with imaginative vision,” thinking 
in legal rules but in concrete cases, keeping al 
in sight the gain and loss to the whole State, 
political advantages and:disadvantages to Frat 

When we study the Civil Code as a whole 
are impressed with the correctness of this 
observation, and will find that 
visions clash with our Anglo-Saxon and 
ideas of political and personal freedom. 
declares: “The Code was akin in spirit to the ad 
ministrative fabric that was erected alongside it.” 

“The State was converted into « 
reaucratic machine; every phase of the life of eac! 
citizen was classified, supervised and direct 
“What the French people want,’ declared Bonaparte 
“is equality, not liberty,” 
ingly framed to provide all with equal justice, equal 
privileges, equal opportunity ncement, 
it repressed individual action, “even education 
religion was brigaded and administered in 
fashion.” 

After the excesses of the Revolution, the pe 
of France were in the mood to accept equality 
order even at the sacrifice of liber 
Feudalism, medievalism and autocracy had | 
up a structure of caste distinction and 
lege, to which custom, age, stagnation 
ance lent an air of pre-ordained and 
stability. The Revolution swept all thi 
riot and license, and made possible the ready 
ceptance of the highly centralized government 
paternal laws of Napoleon and his following. 

To illustrate the extent to which all official a1 
even legislative action was dominated 
power of the First Consul, we need but again re- 
mind the reader that when the Civil Code was first 
submitted to the Tribunate for its consideration 
many of its provisions were the subject of well 
founded and vigorous criticisms by able and el 
quent men. The arguments against them were not 
trivial, but weighty and well directed. So con- 
vincing were the views advanced by these 
nents of certain of its provisions that its first titles 
were in the beginning rejected. Then the Fir 
Consul, exercising the power which he had h 
conferred upon himself in the Constituti 
silenced discussion and debate the Code 
Tribunate, and this body, deprived of the pow: 
to propose amendments, was forced to adopt the 
Code as a whole, on its resubmission, or reject 
altogether. It is needless to say it was pass 
The imperious will of Bonaparte triumphed. 

Turning now to the consideration of 
Code itself, we find that it is a codifi 
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own personal ambitions—that such a man, in fram- 
ing the laws of the land governing the family 
relation should assert to the fullest extent the 
maintenance of the parental authority. Such prin- 
ciples were in perfect harmony with the dictatorial 
nature of Napoleon. 

The French Revolution was justly charged 
with disturbing the foundations of family life; but 
when the codification was made, the reaction had 
set in; and so the Civil Code, among other things, 
provided that the “Child at every age owes honor 
and respect to his father and mother.” The power 
of the father was restored, and the despotism of the 
State repeated in the structure of the family. The 
mother had no voice in the control of her children. 
The father was .made absolute, even to the right 
to imprison his child, if under sixteen, not exceeding 
one month; if between sixteen and twenty-one, for 
a period not exceeding six months, without judicial 
authority. A marriage could not be contracted 
without consent of the parents, by a son who had 
not reached his twenty-sixth year, or by a daughter 
who had not reached her twenty-first birthday. 
Said Bonaparte: “Even in the most absolute gov- 
ernment, despotism stops short at the threshold of 
the home. It weighs upon the head of the house- 
hold, and as the head of the family is absolutely at 
the disposition of the Government, so is the family 
at the absolute disposition of its head.” 

If the parents are dead, the grandfather and 
grandmother supply their place as to marriage con- 
sents. 

Even after reaching twenty-six in case of a 
son, and twenty-one in case of a daughter, before 
contracting a marriage, the advice of the father and 
mother must be demanded, and renewed two several 
times from month to month, and in case of the 
approval being withheld, certain legal formalities 
observed before a legal marriage can be solemnized. 

These provisions of the French Law have had 
their effect upon the social life, and on the morality 
of the French people. Individual action and choice 
yield to the judgment of the family council. 

Wendell in his book entitled “The France of 
Today”, says: 

As one grows familiar with the French, one grows 
more and more wonderingly aware of how their whole 
conception of the family, with all the consecrated emo- 
tional sanction of the foyer, makes them look upon 
themselves primarily not as individuals, but rather as 
members each of his own little society. The family is 
a partnership, if you will—a corporation, or a clan. It 
is something more than the sum of the individuals 
whom it comprises in all their human and fallible com- 
plexity; it has a dominant, supreme claim to devotion 
for its own sake. The human beings who compose it, 
like those who at any time compose a nation, must 
pass into oblivion, but the family itself can outlive 
them perennially. The first of human duties thus be- 
comes, not individual, but rather self-abnegating and 
social. To this ideal of duty, the French are deeply 
loyal. If they had not followed it throughout the gen- 
erations with eager, unselfish persistent fidelity, their 
society could not exist in the form which it has in- 
herited from their past and is transmttng to their 
future. 

The restrictions contained in the Civil Code 
upon the freedom of marriage have had their marked 
effect on France. They have been conducive to mar- 
riage late in life, and late marriages have undoubt- 
edly had their result in a low birth rate. In fact 
the birth rate of France has been barely in excess 
of the death rate. Practically what growth has 
taken place in the population has been by virtue of 
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immigration from other countries, principally from 
Belgium and Italy. The arrest in the growth of 
population in late years has had its marked in- 
fluence in taking France out of the number of 
colonizing countries. It is only an _ occasional 
Frenchman who makes his home in other countries 
than in his own fair France. 

As an incident to the importance of the family, 
the Code provided for the adoption of children, but 
the adopter must be childless and over fifty years 
of age, nor could the adoption take place so long as 
the adopted was a minor. 

The position of women was greatly depressed. 
As a wife, she is subject to her husband, and is 
without voice in the administration of the common 
property. She cannot give, sell or mortgage, and 
cannot acquire by sale or gift without the husband's 
written consent. Only where carrying on a sepa- 
rate trade, can she make a contract without the 
husband’s authority. 

The law touching inheritances, and the power 
to dispose of property by will further recognized 
and strengthened the family importance. In the 
interest of social equality, it was thought necessary 
to abridge the power of testamentary disposition of 
property. Entails were forbidden. The devisable 
portion was limited to a tenth, and equality of divi- 
sion was prescribed. This devisable portion was 
increased to a half of the testator’s estate if the 
testator had but one child. 

Speaking of the Code, 
has said: 

It is doubtful whether the Civil Code has ma- 
terially lightened the labors of French Judges. On the 
other hand, it has diffused the knowledge of law, and 
made it comparatively easy for the ordinary French- 
man to become acquainted with the leading principles 
which govern the law of his own country. Its sim- 
plicity and elegance of form have made it a convenient 
article of exportation, and these qualities have perhaps 
helped to secure for it a wider acceptance outside the 
frontiers of France than upon its intrinsic merit it 
deserves. In France the Code has perhaps commanded 
an excessive deference, and stood in the way of useful 
legislative changes. There the glamour which at- 
taches to it is due, not only to the circumstances of 
its production, to the fact that it is at once the sum- 
mary and the correction of the French Revolution, as 
well as the legal formula of the most dazzling period 
of French National History; but also and more espe 
cially to the circumstance that it is the abiding symbol 
of that unity of law which was first made possible by 
the meeting of the States General in 1789. So long 
as the law was unified, it did not so much matter 
whether the text was scrupulous or clumsy, whether 
the principles were collected in a Code or left to be 
inferred from legislative acts, custom and judicial de- 
cision. 

It may well be said that Bonaparte was di- 
rectly responsible for some of the worst features of 
the Civil Code, but it owes much to him. It was 
due to his interest, determination and influence that 
the Code became law. It stood for civil equality, 
healthy family life, secure bulwark to property, and 
religious toleration. 

Napoleon’s personal participation in the prep- 
aration of the Code was confined almost entirely to 
the First Book, relating to persons, and governing 
their civil rights. He took little part in the delib- 
erations of his Council of State when that body had 
under consideration later two Books relating to the 
matter of property, its holdings, acquisition and 
disposition. Such questions did not interest the 
soldier. 

The Civil Code was followed later by Codes of 
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Civil Procedure, of Criminal Procedure, and 
Criminal Code and the Code Rural. 

To these it is not our purpose to refer, 
to call attention to the fact that these matter 
dealt with in the reformation of the jurisp1 
of France. 

The codification of the common 
land and America has been urged from time t 
Among the most distinguished advocates of 
fication was the late David Dudley Field; | 
better judgment of the profession has been op; 
to the scheme, and it has never received th 
proval of the best thinkers and observers a1 
the jurists of the country. It is confidently 
lieved that progress and justice will be best 
moted by an adherence to our present syste 
jurisprudence, founded upon the painstaking « 
erations and decisions of our Courts. Codifie 
is never so flexible or capable of accommod 
itself to the infinite combination of facts and 
ditions which human life and activity presen 
of adapting itself to new situations and the dev: 
ments of the business world. 

Every statutory enactment defining civil 1 
or prescribing conduct, becomes simply the st 
ing point for fresh contention, and of new construc- 
tion and interpretation. Such has been the hi 
of every added section to our own Code of | 
Procedure. Codification may be wise where 
form legislation by different States is desir 
touching matters of common commercial interest, 
as instanced by the law touching commercial 
struments, and bills of lading. But to codify 
great body of substantive law of the State, inst 
of leading to certainty and precision, would w 
for confusion. 

The law is not, as it stands, uncertain. 
thousands of distinct and yet connected acts which 
each individual does each day of his life from 
moment he awakens in the morning to the time 
retires at night, are all governed and controlled 
well recognized rules of conduct and law, and 
lawyer of ordinary intelligence but would be 
to state concisely the law governing every act 
transaction, Occasionally, out of the million, 
tens of millions of transactions, one may arise « 
ing for a judicial determination. 

The actions brought in court, ther 
no dispute as to the facts, are as a rule, bor 
cases invoking the application of conflicting pr 
ciples of law, and the nice balancing of equities 
both parties. The wonder is, not that there 
so many, but that there are so few differences, w! 
we consider the billions of transactions had in t 
busy teeming world. 

So we venture the opinion, that in spite of 
success of the admirable French Civil Code, whi 
had a purpose to accomplish, any general 
tion of the unwritten law of the land would not a 
but rather unsettle the law which so many hund: 
years of able debate and thoughtful reflection 
eminent jurists have established. 

In this paper the writer has endeavored to c 
vey some idea of the evils the French Civil C 
sought to correct; of the agencies through whi 
the needed reform was accomplished; and a gla 
at some of the framers of this famous work. 

When we survey the Code as a whole, its rea! 
and greatest accomplishment for the good of France 
was the nationalizing of its body of laws 
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awyer’s Reactions to the Multiplicity of Sovereignties and Laws on Railroads, Insurance, 
Banking, Corporations, Commercial Paper and Other Subjects, Which Make Busi- 
ness Harder for Business and Life More Expensive for Everybody 


By Farry Husparp 
Of the New York City Bar 


EK have, i e respects, too many govern- 
Wy ments in our good country. We started as 
thirteen states, each with full sovereign powers, 
xcept as to those wers delegated by the National 
nstitution to the government of the United States. 
he conditions in 1787 as to transportation, travel, 
mmunication and business generally in the separate 
sucl ivisions of sovereignty as were 
ites and nation eminently ap- 
and for several decades after- 
tution was being interpreted 
Marshall in the Supreme Court. Each 
the thirteen origit states really a separate 
mmunity Each opened on salt water, and its com- 
sea and with foreign nations, 
he other There were 
no hard surface wagon 
no telegraph, no telephones; 
fact, none of modern means of transporta- 
tion, travel or cor ication. It required about a 
veek of hard staging to go from Boston to New 
York, over mud or id roads, sleeping in taverns at 
night, and enduring about thirty or forty miles a 
lay of vigorous shaking up in the stages. It was a 
longer and hardet urney for a New Yorker or 
ennsylvanian or Virginian to go from one end of his 
tate to the other than it now is to go from Maine to 
California. People | not travel; they stayed at home 
ind worked, chiefly in agriculture and kindred occu- 
pations. unit to itself as to most 
natters of industry, trade and commerce. 

Now, no state is a unit by itself. Every state gets 
tropical fruits from Florida and California, cotton from 
the south, iron and coal from Pennsylvania, Alabama, 
and several other stat oil from several, wheat, corn, 
meats and wool from the west and manufactures from 

Irade, commerce, communication, travel and 
transportation, from one end of our country to an- 
1 that we are one nation commer- 
»f business, as the Civil War 
nation politically. Yet we are 
g under the same system of 
each state, allowing each of 
its own restrictions at state 
intercourse among the several 
It is no more reasonable than it would be to 
go back to the conditions of communication, transpor- 
tation, and travel 1787 when the constitution was 
formed. 
If it were an original question today who would 
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cially and in all kin 
settled that we are 

still trying to get alot 
separate legislation 
forty-eight states to put 
lines upon much of tl 
states. 


say that railroad laws, insurance laws, banking laws, 
corporation laws, commercial paper, bill of lading and 
common carrier laws, and many other kinds of laws, 
ought to stop at state lines of our forty-eight separate 
states and be permitted to be different in each state? 
The functions of Congress under the inter-state com- 


merce clause and other clauses of our national con- 
stitution are not adequate to meet and remove the 
burdens and difficulties of having forty-eight sep- 
arate states to enact laws on the above subjects and 
on others. We have too many sovereignties making 
laws on these subjects, too much government, thus 
making life harder and more expensive than if one 
single law were made by Congress. No other modern 
civilized nation has such an unnecessary burden. 

A fire insurance company doing business all over 
our country must conform to the separate statute laws 
of forty-eight separate states (and of the United States 
as to the District of Columbia and the territories), 
and to the decisions of the courts in forty-eight states 
and the United States courts interpreting those laws, 
and must keep informed of the enactment of new 
statutes and of the new decisions, not merely as those 
statutes and decisions appear late in official volumes 
but keep informed as soon as statutes are enacted, or 
rather, before, in order to avoid penalties and fines 
for disobedience. Fire insurance companies or their 
lawyers or representatives must follow legislation in 
forty-eight states and in Congress, and become lobby- 
ists in a passive, if not active, manner, in order to 
protect themselves and the public whom they serve. 
Fire insurance companies must in each of forty-eight 
states, make reports to the insurance commissioners, 
pay corporation fees, taxes of various other kinds, and 
perhaps also deposit guaranty funds in money or se- 
curities, as a condition of doing business there. A 
separate form of fire insurance policy may be required 
in each state, and may be changed at will by each state. 

Some of the above work may be mitigated by co- 
operation among insurance companies, bureaus where 
different forms of policies required in the various states 
may be obtained, and by attempted uniform laws in 
each state. The legal situation, however, remains that 
everything in insurance matters may be separate and 
different in each of our forty-eight states. The 
Supreme Court of the United States has refused to 
hold that insurance may be inter-state commerce, so 
that without an amendment to the United States Con- 
stitution Congress cannot enact one insurance law for 
the entire nation. 

There is nothing local or provincial in the nature 
of fire insurance. It is the same in tropical Florida 
as in Montana or Maine. Not only is it not local, but 
to be safe and effective it is much better to be na- 
tional or even international. If in the cases of the 
Chicago, Boston or San Francisco fires the insurance 
had been local to the state, the companies might easily 
have been bankrupt and the insurance not collectible. 

The fire losses in our country run up into hun- 
dreds of millions of dollars, not far from a billion 
dollars, every year, and the premiums must be much 
more. To have low cost insurance is not a small mat- 
ter for the nation. The burden of all the unnecessary 
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work falls one, first upon 
the owner, then upon the tenant as part of his rent, 
and then in board charge upon everyone who sleeps 
under a roof. The insurance companies do not suffet 
They charge the added cost all in their bills for 
premiums. The lawyers for insurance companies do 
not sufter. 
iums. The state 
missioners, officers, law Mm e.. 1 the 
suffer heir lls are all paid either in 
and all appear in 
in general state taxes 
fire insurance 
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Their fees are all in the 
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legisiators, stat re 


insurance prem 
insurance 
forty-eight 


com 
states do not 


taxes on the insurance companies 
insurance premiums or appear 
paid by all the people. Thus, 
companies nor state legislators nor state insurance com 
selfish motive to 


neither 


missioners have any personal or 
change the existing order of things, under which fire 
insurance is regulated by the statutes an 
decisions of courts of forty-eight states and Congress, 
instead of having a system, a single form of 
fire insurance policy and a single insurance law fot 
the entire nation. 

What is true as to fire insurance is also true as 
to life insurance, also amounting to hundreds of mil 
lions every year, indemnity, fidelity, burglary, casualty, 
marine, and other kinds of insurance, and workmen's 
compensation laws, the cost of all of which in our 
country is a huge sum, up in the billions of dollars 
each year, and all done now under the different laws 
of forty-eight separate states and one nation. It is an 
immense charge, in the total, upon all kinds of industry 
and production, and enters into the high cost of liv 
ing of everyone who eats and sleeps and wears clothes 

Other matters that have reached scandalous con 
ditions are the multiple income taxes levied upon the 
same income, and multiple inheritance taxes, owing 
to the existence of our forty-eight states and one 
nation. A man pays (1) income tax to the United 
States based on all his income, also (2) to the state 
of his residence, and (3) to the state where he does 
business as to the income there arising. A corpora 
tion may be required to pay (1) income taxes to the 
United States, (2) to each state where it is incorpo 
rated, and (3) to each state where it transacts business 

\ person dies a resident of New York state. Hi: 
family pays (1) an inheritance tax to the United 
States, (2) one to the state of New York, and (3) 
one in every other state where he had real estate or 
stock of a corporation (and in some states bonds of 
corporations), based on the extent of such real estate, 
stock (or bonds.) This may mean fifteen or twenty 
or more separate state in in proceedings by 
the family ind the them, and 
fifteen or twenty or more sets incurred 
by nation and states and their lawyers, officers, and 
clerks, for such proceedings. 

The fees paid today by individuals and corpora 
tions for necessary legal and clerical work in con 
puting through the year and at the end of the year 
and adjusting and litigating their income taxes and 
similar fees as to inheritance taxes, and the expenses 
of the governments of the nation and states for these 
same matters, sum of money and form 
a large item in the cost of living and dying. 

A great amount of money is thus taken out of the 
pockets of the taxpayers over and above what reaches 
the treasuries of nation and states, the governments 
violating an elementary principle of taxation 

It becomes an added burden to do any business 
outside the state of residence of either person or cor- 
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income taxes, multiple inheritance taxes, incorpora- 
tion laws, tax laws, insurance laws and many others. 

Our governments were made wrong end first so 
far as present day matters are concerned. It was 
not so when our thirteen colonies became states, and 
when our national Constitution was adopted; but the 
evolution of our nation, in transportation, travel, com- 
munication, industry, trade and commerce, has made 
it so today. Our national government should have all 
powers except as to those functions which may be ex- 
pressly delegated by the national constitution or by 
Congress to the several states. Thus the nation, the 
greater and more important, would control, rather 
than the states, the smaller and less important; and 
there would not then be the interminable and expen- 
sive conflicts now existing between the nation and the 
states as to the functions of each. It would be possi- 
ble to obtain such a result now by proper amendments 
to the National Constitution. 

Uniform state laws, such as suggested by our 
\merican Bar Association, as to some matters, as, for 
example, commercial paper, bills of lading and insur- 
ance, do not meet the objections above set forth. Ex- 
perience has shown that the proposed uniform laws 
submitted to the legislatures are not always passed 
in the form submitted, and if passed are not always 
construed in the same way by the courts of the differ- 
ent states. The commercial paper law was not passed 
the same, nor has it been construed the same, in all 
the states where passed. How could the desired 
unanimity be expected so long as human nature is 
what it is? Legal writers have since prepared and 
printed books to show commercial paper laws in the 
several states under the separate “uniform” state 
statutes and the decisions of the separate state courts. 
It is not altogether an improvement over the old com- 
mercial paper law in the several states before “uni- 
form” laws were attempted. It is still necessary for 
a thorough lawyer who goes to the root of a question 
in commercial law to examine for himself the statutes 
and decisions of each separate state within the juris- 
diction of which such question arises, pretty much the 
same as if no “uniform” law had been adopted. They 
are still forty-eight separate statutes in forty-eight jur- 
isdictions, and not one law in one jurisdiction, with all 
which that implies. “Uniform” state laws will not 
remedy the railroad situation, the multiple income 
taxes, multiple inheritance taxes, insurance laws, in- 
corporation laws and taxes and regulation of corpora- 
tion activities, and many other existing evils, produced 
by too many governments with the present division 
of sovereignty between national government and state 
governments. If a blind worship at the shrine of 
“states rights” leads lawyers to refuse all remedies 
except so-called “uniform laws,” then these evils and 
their enormous waste and cost to all consumers in the 
country will continue indefinitely. 

Harry Husparp. 

Plaza Hotel, New York. 





Indianapolis Bar Officers 

Charles E. Cox was recently elected president 
of the Indianapolis Bar Association. Other officers 
named were: Taylor E. Groninger and Hubert 
Hickam, vice presidents; John W. Kern, secretary ; 
Donald Morris, treasurer; Howard S. Young and 
\llan P. Vestal, members of the executive commit- 
tee, and George L. Denny, Smiley N. Chambers and 
William R. Higgins, members of the committee on 
admissions to the bar. 
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(Continued from page 175) 
ciation delegation to London. Later, it became 
necessary, on account of the large number of appli- 
cations for passage, to make arrangements for addi- 
tional accommodations on other ships, and the “La- 
conia” and “Aquitania” were therefore selected to 
help furnish needed transportation. 


Travel Information 
Steamship Rates to England 
The steamship rates are as follows: 


Berengaria and Aquitania 
Inside rooms, $270 per passenger. 
Inside rooms with bath, toilet or shower, $50 
per room extra. 
Outside rooms, from $280 per passenger. 
Children under 10 years of age, half fare ($135 
minimum ). 
No stateroom will be sold to one adult and 
one child for less than two full fares. 
Laconia 
Approximately 20 per cent less than the above 
Return Passage From England 
The Cunard Steamship Company will allow a 
reduction of 33 1/3 per cent from their published 
rates for return passage on any of their vessels 
sailing on or prior to August 15th, and 10 per cent 
for return passage between that date and Septem- 
ber 15th. These reductions, however, cannot be 
applied so as to reduce the price of passage below 
the published minimum rate. 
Sailing Dates to England 
Berengaria (52,100 tons) sails Saturday, July 
12th; arrives Saturday, July 19th. 
Laconia (20,060 tons), sails Saturday, July 12th; 
arrives Sunday, July 20th. 
Aquitania (45,647 tons), sails Wednesday, July 
Oth; arrives Tuesday, July 15th. 
What the Rates Include 
The rates given herein include transportation 
from New York to Southampton on the Berengaria 
and Agquitania and to Liverpool on the Laconia, 
meals aboard the ship—in fact, all expenses of the 
trip from New York to the ports named. except 
the usual gratuities to the stateroom and dining 
salon stewards, stateroom stewardesses and other 
steampship employes. The railroad fare from the 
port of destination to London is not included. The 
fare from Southampton to London is approximately 
$4 per passenger and from Liverpool to London 
approximately $8 per passenger. 
Travel in Europe 
The Committee in charge will not attempt to 
arrange for travel anywhere in Europe after the 
meeting in London. The Committee recommends 
Messrs. Thomas Ceck & Sons, 585 Fifth Avenue, 
New York; Raymend & Whitcomb Company, 225 
Fifth Avenue, New York; American Express Com- 
pany, 383 Madison Avenue, New York; Lifsey 
Tours, Inc., 1472 Broadway, New York; George 
Marsters, Inc., Washington Street, Boston, Mass.; 
Temple Tours, 65 Franklin Street, Boston, Mass., 
as reliable travel agents, any of whom will be glad 
to furnish definite information as to travel, rates, etc. 






No attempt will be made to return in a 
Members of the Association may be acc 
nied by members of their families. No ass 
can be given of accommodations for non-me: 
who are not members of the families of met 
although if a member desire to be accompani 
non-members who are not members of his { 
an attempt will be made to arrange such acc 
dations on either the Aquitania or the Laconia 

Payment for Steamship Accommodations 

As each reservation is confirmed by the Cunard 
Steamship Company, the member making the 
ervation will be called upon to make a deposit 
twenty-five per cent (25 per cent) of the pri 
the accommodation reserved and will be « 
upon to make the final payment of the bala 
within a reasonable time thereafter. ‘Tickets 
be issued immediately upon payment of the 
installment. 
Each member taking the trip should arrang 


once for his return passage. Any of the tray 
agencies recommended will be glad to attend 
this matter for you, if you do not desire to mak 


your arrangements for your return passage dir« 


with the Cunard Steamship Company. 
Hotel Accommodations 

Members are free to make their own arrang 
ments for hotel accommodations in London. The 
Committee itself can assume no responsibility 
specting hotel accommodations, but it has arrangs 
with Messrs. Thomas Cook & Sons to engage h 
accommodations for members desiring to make 
their reservations through them. 


Suggestions as to London Trip 
By Water H. Buck 
Of the Baltimore, Md., Bar 

(Nore: As a member of the Judiciary commi 
sion of the State of Maryland, Mr. Buck, who i 
a member of the Baltimore Bar, spent five weeks 
in London in the summer of 1923 studying the 
administrative procedure there. He was fortunate 
in having letters of introduction which greatly 
facilitated his work. He gives in the following 
article certain results of his personal experience, 
with the view that they may interest and perhaps 
aid many who expect to attend the London spe- 
cial meeting.—Ebiror. ) 

HE American Bar Association is to have its 

meeting in London this coming July. In 

view of that meeting and after some little study 
of English Civil Court procedure made in London 
last Summer, the following suggestions are mad 
Most of the members making the trip will doubtless 
do so for pleasure only, and in a profession where 
such hard work and continuous application are r 
quired this is readily understandable, but to those 
who desire to study the English system of legal 
administration some preparation should be made 
get the best results. 

There are two books which should be read 
all, namely: “A Philadelphia Lawyer in the Lond 
Courts” by Thomas Leaming, published in 1912 
Henry Holt and Company, and “Rule-Making 
Authority in the English Supreme Court,” by Samuel 
Rosenbaum, published in 1917 by the Boston Boo! 
Company. Unfortunately the first of these books 
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rint, and the Association owes a duty to the 

n to have it rej od for use this Summer. 

iddition, there should be made available to 

fession in form the English orders 
es of pleading, ctice and procedure. These 
ind rules are made by the Rule Committee 
osed of eight judges and 
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the profession in England 


as compared with 
| Legislatures 


here, where the though 
unfitted for su 1 task, have large authority 
The result is that we put the blame 
thus furnishing another example 
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situation 


hese matters 
n the Legislatures 
he familiar plan of “passing the buck 
The real key to the success of the English sys- 
of civil practice be found not in the actual 
| of cases in Court, but in the work done before 
Masters, and this is where the 
judges who are 


American lawyers 
in such matters 
ild direct their attention. But a word of caution 
is necessary, for during the the 
Masters are exceedingly 
1e to assist persons seeking 


interested 


sessions of 
in London the 
vy, and have but little tin 
nformation on such subjects 
Cases in England begin with a mere sum- 
ns, with no pleadings being filed at all; though in 
case of liquidated payable in money such 
laims may be specifically endorsed on the writ. The 
Defendant being thus brought into Court by the sum- 
ns, the next ust be made by the Plaintiff 
vho is required to take out a “summons for direc- 
ns.” returnable befi Master 
No pleadings can filed without special leave 
f the Master, and it is officer who, working with 
the lawyers, settles all matters of discovery, 
spection of papers, -ogation of parties before 
il, etc., so that when the parties get into Court, 
hey can address themselves to the issue and forget 
nimportant details. Thus the trial of a case resolves 
eli into a real investigation of issues of law and 
fact, and evasions and devices are 
liminated. 
No general issue 
fense is put in to a 
jurisdiction to examine tl 


‘ourts 


] 17S 


move m 


issues, 


time-killing 


are allowed, and if a de- 
ted claim, the Master has 
parties, and to permit 
judgment to be entered up for the Plaintiff if the 
lefense is obviously without merit or the Master can 
at once set the matter for trial in Court, and put it 
n what is known as the “short cause list” where it 
vill be reached for trial so quickly as to make pre- 
tended defenses of no value to those who 
imply desire delay. This common sense provision 
as relieved the Court creat many unsubstantial 
Ses 
At this point 


q° 


persons 
} 


may be well to know that 
ymmercial on a special commercial 
trial list, and ar preference in trial so 
that on June 18 23. a commercial case was being 
tried in Court, whi not in fact filed in Court 
intil May 5, 1923 
Let us take a typi 


cases 
° 7 
e ; mn the 


11 day’s work of a Master in 
he London Courts At eleven o’clock the Master 
roes to his small court room, where there is no clerk, 
but only a policeman who has charge of admissions 
to the room. There is a printed list of the matters 
to be taken up at different times that day. 

For eleven o’clock points in fourteen different 
-ases are set for hearing, and the policeman at once 
idmits the solicitors or solicitors’ clerks who repre- 


sent these various parties. The Master sits at a desk 
on the floor level, with a railing directly in front of 
him, and the solicitors stand at this railing, and the 
whole proceeding is conducted in an easy conversa- 
tional way with no strain and no declaiming. 

From the great experience gained in such work, 
the Master at once senses the point, and after a few 
questions and an examniation of the papers, reaches 
his decision, and endorses it in his own hand writing 
on the Court papers. 

Requests are made to file pleadings, for further 
particulars, etc., and the decision is usually that such 
things must be done from within four to eight days. 
If unnecessary documents are filed in Court, the 
Master imposes the costs (usually rather heavy) on 
the party trangressing. 

Matters of complicated accounts are referred to 
a Referee to decide. Matters on whether certain 
documents are privileged are decided, and requests 
for particulars are closely scanned, and those not 
proper are eliminated by the Master with a stroke 
of his pen. 

At eleven-thirty these fourteen matters have been 
decided and then comes the eleven-thirty list with 
thirteen additional matters; the twelve o’clock list 
with eighteen more, and then the twelve-thirty list 
with two more. From one to one-thirty the Master 
has time to cross the street, and get his luncheon at 
the Inner Temple, and at one-thirty he hears six 
additional matters, and this time the points are more 
difficult and counsel (that is, barristers) attend, while 
the other matters taken up that day were handled by 
solicitors or their clerks, who seem none too able, and 
who give the Master but little help. 

By two-thirty o’clock, the Master has finished 
his Courtroom work, having disposed of points in 
fifty-three separate cases that day. Going back to his 
chambers, he takes it easy after the strain of his 
work, but he frequently receives visits from lawyers 
who are in doubt on points of practice, and he gives 
friendly advice on such points. 

Appeals can, of course, be taken from the deci- 
sions of the Master, but they must be promptly 
taken, and I understand there are few of such 
appeals. 

When this modernization of the English practice 
was begun about 1873, some judicial fossils on the 
bench there opposed it, seeming to fear that putting 
sense into legal administration would do harm to the 
law, and we, of course, are familiar enough with 
that viewpoint here. And the lawyers, too, at first, 
got in the habit of appealing on all possible points. 
But when the old judges died off, a new spirit seemed 
to come over the profession, the rules on appeal were 
tightened up, and the lawyers have now, to a great 
extent, stopped petty, obstructive tactics, and show a 
real desire to come to the point. 

So much for description of the work of the 
Masters. 

In the actual trial of cases in Court, there are 
many good and some bad points, but emphasis must 
be laid on the fact that there is no rush or hurry in 
the actual trial of a case in England. The Judges 
ask questions in an easy conversational tone, and 
thereby keep in touch with the points, and lessen the 
tension of the trial. There is no wrangling and the 
examination of witnesses is conducted with decorum. 

The opening statement of counsel is very full, 
and is really an argument. Objections to testimony 
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jury. 


The j,dge makes voluminous notes during the 
course of the trizl, and these notes are used for the 
purpose of getting up the appeal. And for some 
reason, the Courts are not properly supplied with 


stenographers. 

The examination of witnesses is conducted with 
a great deal of deliberation and frequently the bar- 
rister does mot appear to be sufficiently familiar with 
his case or with what the witnesses should bring out 
in their testimony. 

And, indeed, a doubt may be noted here of the 
wisdom in separating the profession into barristers 
and solicitors. Such a separation has no real exist- 
ence in Canada, where legal administration is on as 
high a plane as in England. 

The physical arrangements of the Courtrooms 
are bad, and the working space for the solicitors and 
barristers is cramped. 

On appeal the plan is to divide the Court of 
Appeal, consisting of six Judges, into two working 
divisions of three Judges each. In this Court the 
barrister for the appellant is greeted with a bombard- 
ment of questions, but no time limit is set for the 
argument, and it does not take long for the Court to 
get to the real point. 

The failure to use briefs as we know them on 
appeal, is, however, a weakness of the appellate pro- 
cedure in England. There is no printed record on 
appeal, but simply the trial judge’s notes, the docu- 
ments, and in some cases the stenographer’s notes 
However, in appeals to the House of Lords a printed 
record is used. 

The Court of Appeal hears both appeals and 
motions for new trials. Each of the three Judges 
delivers a full and separate opinion, and thus is pre- 
vented the vice of the one man opinion, familiar 
enough on this side of the water. 

To properly represent clients in the English 
Court of Appeal, to be able to make a respectable 
showing under the searching questions of such Judges 
as Younger and Scrutton, requires a standard which 
automatically eliminates the unfit 

Criminal trials are not conducted at the Royal 
Courts of Justice on the Strand, but at the Central 
Criminal Court known as the Old Bailey, to which 
Court go certain of the Common Law or King’s 
Bench Judges from the Civil Courts. Like civil 
cases the criminal cases are not hurried in the actual 
trial, but nevertheless delays in reaching trial and 
technicalities are avoided, and the trial is a real in- 
quiry on relevant issues. 

In the famous Brixton Taxi Cab murder trial, 
last July, the material part of the indictment read: 

Alexander Campbell Mason, on the ninth day of 
May, 1923, in the County of London, murdered Jacob 
Dickey. 

The Criminal Court of Appeal also keeps up 
with its work promptly so that on June 19, 1923, that 
Court affirmed a murder sentence passed below on 
May 3, 1923. 

In such matters as the handling of estates, pro- 
bate proceedings, etc., there is great complexity and 
expense in England, as compared with our system 
here, but in the trial of common law actions, both 
civil and criminal, the present practice in England 
is a model, which we should follow closely, and many 


are seldom made though it is the constant practice 
to ask leading questions. There are no requests for 
instructions or prayers, the Judge simply charges the 


of the orders and rules promulgated by tl 
Committee are adapted for use in our Ar 
Courts almost in the very words in which t 
framed 


Summary Judgment Under N. Y. Rules 


Philadelphia, Penn., Jan. 31.—To the Edit 
article on “Summary Judgment under New 
Rules,’ by Thomas McCall, Esq., of the New 
City Bar, gave the credit to the English and New 
practice which permits judgment on plaintiff’s 1 
and affidavit unless defendant shows facts entit! 
him to defend. For the sake of accuracy, I quote 
article read before the Pennsylvania Bar Associa 
1905: 

“The Act of May 25, 1887, P. L. 271, Sect 
provides: ‘In the action of assumpsit judgment 
be moved for want of an affidavit of defense 


want of a sufficient affidavit, for the whole or 1 
the plaintiff’s claim as the case may be. in accor 
with the present practice in actions of debt or as 
sit.’ 

“The first legislation on the subject was th 
of March 28, 1835. 

“The objection of unconstitutionality was « 
made and overruled: Vanatta v. Anderson. 3 Bin 
416 (1811); Hoffman v. Locke, 19 Pa.. 57 (1853 
Lawrence v. Borm, 86 Pa., 225 (1878) -: because 

““It is no tyranny to require that a good defer 
shall be fully and fairly stated on the record. an 
hardship to verify it on oath.’ Black, C. J., in Hoff: 
v. Locke, supra. 

“The requirement of an affidavit of defence 
wisely extended by the Legislature of 1901 to act 
of replevin: Act of April 19, 1901, P. L. 88 Se 
Ramsdell v. Seybert, 27 Pa. Supr. Ct., 133 (1905 


“The law does not apply to actions really sounding 


in tort: Osborne v. Bank, 175 Pa., 494 (1896) : Cort 
v. Pennsylvania R.R. Co., 194 Pa., 516 (1900) 

_ “The practice of requiring affidavits of defer 
originated in an agreement of all but two of the ] 
of Philadelphia, dated September 11, 1795,’ 


The writer of the article before the Penn. Ba 


Association compares the New Jersey so-called “afi 
davit on the merits” “that the defendant thoroug! 
believes he is not indebted to the plaintiff” with t 
rugged common-sense of Pennsylvania’s own decisi 
that a “legally insufficient affidavit of defense is 
affidavit at al 


IRA Jewett WittiAms 
How Washington Thought 
Mr. W. A. Hayes, president of the Wisconsi 


State Bar Association, in a recent address to the 


Knights of Columbus in Milwaukee emphasize 
the very important and generally neglected fa 
that how Washington thought was quite as sik 
nificant tor us today as what he thought. “We d 
not know how Washington would act 
matter if he were alive today,” he said. “but w 
do know what method he would use in making 


I 


decision. Washington approached all questions 


with an open mind. He sought only the fact 
After a calm study of these facts he would decid 
and his decisions were usually right Washin; 
ton’s sound methods could be used profitably b 
public men today.” . 






l this or that 








